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CONSTITUTIONAL LAW-CRIMINAL LAW-Testimonial Immunity Adopted in Kastigar v. United States to Supplant Prior Federal Immunity Grants.
Petitioners Joseph Kastigar and Michael Stewart were subpoenaed
to appear before the United States grand jury in the Central District
of California on February 4, 1971,1 as witnesses in hearings on a
criminal action. Because the government believed petitioners would
invoke their fifth amendment privilege against self-incrimination
rather than answer the questions that would be presented to them, it
obtained an order prior to their scheduled appearance granting them
immunity pursuant to 18 U.S.C. §§6002-6003.2 Kastigar and Stewart
refused to answer the grand jury questions notwithstanding the government's grant of immunity. They maintained that a §6002 order compelling them to answer questions and produce evidence was a violation
1. Kastigar v. United States, 406 U.S. 441 (1972) Justices Douglas and Marshall
dissenting; Brennan and Rehnquist did not participate.
2. § 6002. Immunity generally.
Whenever a witness refuses, on the basis of his privilege against self-incrimination, to testify or provide other information in a proceeding before or
ancillary to1. a court or grand jury of the U.S.
2. an agency of the U.S. or
3. either House of Congress, a joint committee of the two Houses, or a
committee or a subcommittee of either House, and the person presiding over
the proceeding communicates to the witness an order issued under this part,
the witness may not refuse to comply with the order on the basis of his
privilege against self-incrimination; but no testimony or other information compelled under the order (or any information directly or indirectly derived from
such testimony or other information) may be used against the witness in any
criminal case, except a prosecution for perjury, giving a false statement, or
otherwise failing to comply with the order.
§ 6003. Court and grand jury proceedings.
a. In the case of any individual who has been or may be called to testify or
provide other information at any proceeding before or ancillary to a court of
the United States or a grand jury of the United States, the United States
district court for the judicial district in which the proceeding is or may be
held shall issue, in accordance with subsection (b) of this section, upon the
request of the United States attorney for such district, an order requiring such
individual to give testimony or provide other information which he refuses to
give or provide on the basis of his privilege against self-incrimination, such
order to become effective as provided in section 6002 of this part.
b. A United States attorney may, with the approval of the Attorney General, the Deputy Attorney General, or any designated Assistant Attorney
General, request an order under subsection (a) of this section when in his
judgment1. the testimony or other information from such individual may be
necessary to the public interest; and
2. such individual has refused or is likely to refuse to testify or provide
other information on the basis of his privilege against self-incrimination.
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of their privilege against self-incrimination because the scope of the immunity offered by §6002 was not coextensive with the scope of the
privilege. They were thereupon found in contempt of court and committed to the custody of the Attorney General until they either answered the questions or the term of the grand jury expired.
The United States Court of Appeals for the Ninth Circuit3 affirmed
the action of the District Court and petitioners sought United States
Supreme Court review by writ of certiorari.4 The Court granted certiorari to resolve the important question of whether testimony may be
compelled by granting immunity from use of the compelled testimony
and evidence derived therefrom ("use" and "derivative use" immunity), or whether it is necessary to grant immunity from prosecution for offenses to which compelled testimony relates ("transactional"
immunity).' The Court then proceeded to affirm the decision of the
lower courts by finding that the immunity statute was coterminous
with that portion of the fifth amendment which provides that "no
person . . . shall be compelled in any criminal case to be a witness

against himself."
The petitioners presented three arguments to the Court in support
of their plea for reversal of the lower court rulings. These arguments,
3. Stewart v. United States, 440 F.2d 954 (9th Cir. 1971). Proceeding on appeal
from the U.S. District Court for the Central District of California in the U.S. Court of
Appeals for the 9th District, appellants claimed the shelter of the fifth amendment privilege against self-incrimination and asserted that the summary procedure provided by 28
U.S.C. § 1826 (1972) denied them due process of law. The court relied on Murphy v.
Waterfront Commission in rejecting the fifth amendment argument, and it cited United
States v. Weinberg, 439 F.2d 743 (9th Cir. 1971) in rejecting the due process claim.
That case was decided in the U.S. Court of Appeals holding that witnesses were not deprived of due process where each witness and his attorney had ample notice that contempt proceedings would be held in event of refusal to answer the questions.
For a detailed analysis of the Stewart opinion see 17 VILL. L. REv. 559 (1972) and
67 Nw. U.L. REv. 106 (1972).
28 U.S.C. § 1826 (1972). Recalcitrant witnesses.
a. Whenever a witness in any proceeding before or ancillary to any court or
grand jury of the U.S. refuses without just cause shown to comply with an
order of the court to testify or provide other information, . . . the court may
summarily order his confinement at a suitable place until such time as the
witness is willing to give such testimony or provide such information. No
period of such confinement shall exceed the life of1. the court proceeding, or
2. the term of the grand jury . . . not to exceed 18 months.
b. No person confined pursuant to subsection (a) of this section shall be
admitted to bail pending the determination of an appeal taken by him from the
order for his confinement if it appears that the appeal is frivolous or taken for
delay . ...
4. Kastigar v. United States, 402 U.S. 971 (1972).
5. 406 U.S. at 449. Transactional immunity requires that the witness be free
from prosecution for the crime about which he testifies. Use and derivative use immunity, also labeled testimonial immunity, is less protective of the witness. It leaves
him open to prosecution for the crime, but forbids the use of his testimony or any evidence derived from that testimony in the later prosecution.
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derived largely from the dicta of Counselman v. Hitchcock,' were presented to and discussed by the Court in the following order:
1. No immunity statute, whether it offers "use" or "transactional" immunity, can afford a lawful basis for compelling incriminatory testimony.
2. All immunity statutes offering anything less than "transactional" immunity fail to provide sufficient safeguards for the
privilege against self-incrimination.
3. Regardless of the theoretical protection offered by "use" immunity to a witness compelled to testify over his claim of
fifth amendment privilege, the practical risk of subsequent
bad faith prosecution of the witness on the basis of his compelled testimony is too great to allow anything less than "transactional" immunity.
In his opinion for the majority, Mr. Justice Powell first rejected the
petitioners' initial argument as being totally without merit7 and then
pursued at length the basis of the second argument-the distinction
between "use" and "transactional" immunity. He discussed the relevant case law concerning the immunity concept and concluded that
"use" immunity is not only coextensive with the fifth amendment,
but also that "transactional" immunity actually broadens the required
scope of that constitutional privilege. Finally, as to the third argument, Mr. Justice Powell found that prosecutorial abuse of the compelled testimony and evidence derived therefrom in a subsequent prosecution of the witness would be eliminated by imposing a heavy burden
of proof on the government to show that the evidence used in the subsequent prosecution was derived from a source wholly independent of
the compelled testimony or its fruits.
DEVELOPMENT OF IMMUNITY DOCTRINES

The text of the Kastigar opinion provides a detailed account of the
historic uses of immunities and the Supreme Court's reaction to them.
In Counselman v. Hitchcock" the Court held that the immunity granted
by an 1868 federal statute 9 providing for "use" immunity was an inadequate basis for supplanting the right of a witness to rely on his
6. 142 U.S. 547 (1892); this was the first case in which the Court considered a
constitutional challenge to an immunity statute.
7. The Court refused to overrule Brown v. Walker, 161 U.S. 591 (1896) and
Ullmann v. United States, 350 U.S. 422 (1956) which would have been necessary had
the Court found any merit to this first contention.
8. 142 U.S. 547 (1892).
9. The statute provided that no "evidence obtained from a party or witness by
means of a judicial proceeding . . . shall be given in evidence or in any manner used
against him in any court of the United States."
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fifth amendment privilege. In view of the constitutional provision,
Counselman concluded that a statutory enactment limiting the privilege
must afford absolute immunity against future prosecution for the offense to which the question relates. 10
The legislature in reacting to Counselman passed the Compulsory
Testimony Act of 189311 which provided for transactional immunity.
The broad immunity granted by this Act raised the inference that
transactional immunity was thought by Congress to be the only legitimate means of compelling a witness to forego his constitutional privilege against self-incrimination. It could then easily be concluded that
Counselman was the springboard for the concept of "transactional"
immunity.
Three years after the Counselman decision, in Brown v. Walker, "
the Court upheld a contempt citation for a witness' refusal to answer a
question after he had been granted "transactional" immunity. Brown
specifically stated that the immunity offered by the Compulsory Testimony Act "operates as a pardon" from the criminal conduct to which
it relates and that this form of immunity fully accomplishes the fifth
amendment objective. 13 And in Hale v. Henkel,1 4 the Court sustained another contempt citation where a witness was offered "transactional" immunity and refused to testify. The Hale decision was based
on the proposition that the fifth amendment ceases to apply if the
criminality has been removed, as is the case when a witness is ordered
to testify under a grant of "transactional" immunity.
Later, in Smith v. United States, 5 the Court found that "transactional" immunity met the "absolute" test of the constitutional provision against self-incrimination. And finally, the case of Ullman v.
United States' 6 also adopted the immunity standard of the 1893 Act
and stated that "transactional" immunity statutes have "become part
of our Constitutional fabric."
Congress, in following the precedent set by the 1893 Act and the
decisions of the Court, subsequently passed various other immunity
acts. These immunity statutes were initially limited to specialized pro10. 142 U.S. at 586.
11. 27 Stat. 443, 49 U.S.C. § 46 (1951): "No person shall be prosecuted or subjected to any penalty or forfeiture for or on account of any transaction, matter or thing,
concerning which he may testify."
12. 161 U.S. 591 (1896).

13.
14.
15.
16.
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Id. at 595.
201 U.S. 43, 67 (1906).
337 U.S. 137, 147 (1949).
350 U.S. 422, 438 (1956).
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ceedings regulating commerce wherein the criminal penalties involved
were dwarfed by the public interest in terminating commercial improprieties. 17 During the 1950's legislation spread immunity grants to
criminal prosecutions but limited them to investigations within clearly
delineated categories.'" According to Mr. Justice Brennan, in his dissenting opinion in Piccirillov. New York,
Congress has written more than forty federal immunity provisions
into various federal statutes (since 1893), and with one minor and
unexplained exception in 1898 and two exceptions 20
in 197019 every provision has provided for transactional immunity.
PETITIONERS' CONTENTION-ONLY TRANSACTIONAL IMMUNITY IS CONSTITUTIONALLY SOUND

Since the use of transactional immunity had become steadfast in our
history, the Kastigar Court went to great lengths to explain its rejection
of petitioners' second contention, that only transactional immunity fulfills the fifth amendment requirement. Petitioners had relied on
Counselman v. Hitchcock2' in formulating their contentions, however,
Mr. Justice Powell considered the particular language cited from
Counselman to be judicial dicta and not binding authority.2 2 According to Mr. Justice Powell, the question raised in Counselman was
whether the 1868 Immunity Act was coextensive with the fifth
amendment privilege. Counselman declared that it was not; the Kastigar Court agreed. However, when Counselman went on to require
that a statutory enactment, to be valid, must afford absolute immunity
against future prosecution for the offense to which the testimony relates,2" it was then no longer answering the legal issue raised by the
case. It was at that point proposing exactly what elements would be
necessary for a coextensive immunity. Those elements constituted the
17.

Examples of these statutes:

Federal Trade Commission Act, 15 U.S.C. § 49 (1964); China Trade Act, 15 U.S.C.
§ 155(c) (1964); Commodity Exchange Act, 7 U.S.C. § 615 (1964); Securities Exchange Act, 15 U.S.C. § 78u(d) (1971).

18.

Some of these include narcotics investigations, 18 U.S.C. § 1406 (1966); white

slave traffic, 18 U.S.C. § 2424 (1970); crimes against employee benefit plans, 18 U.S.C.

§ 1954 (1970). And in 1968 the Omnibus Crime Control Act authorizing immunity in
actions involving wrongful electronic interceptions, 18 U.S.C. § 2516 (1970) "considered
characteristic of the operation of organized crime."
Code and Administrative News, 2186.

1968 United States Congressional

19. 18 U.S.C. § 6002 (1971)--codifies the use immunity provision of the Organized
Crime Control Act of 1970, 84 Stat. 927; and 21 U.S.C. § 884 (1972) codifies the use
immunity provision enacted in § 514(a) of the Comprehensive Drug Abuse Prevention
and Control Act of 1970, 84 Stat. 1278.
20. Piccirillo v. New York, 400 U.S. 548, 571 (1971).
21.

142 U.S. 547 (1892).

22.
23.

Kastigar v. United States, 406 U.S. 441, 449 (1972).
142 U.S. at 586.
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language upon which petitioners relied and which the Kastigar Court
refused to adopt.
The Kastigar Court found legal authority in support of its decision in
Murphy v. Waterfront Commission.24 The question raised in Murphy
was whether a state grant of immunity to compel testimony from
a witness claiming his fifth amendment privilege would work to confer a
grant of federal immunity as well. Mr. Justice Powell conceded that
this question was very different from the questions presented to either
the Counselman or the Kastigar Courts. However, the Kastigar majority adopted as the mainstay of its holding that portion of the Murphy
decision wherein that Court outlined the scope of immunity that
federal officials were bound by the fifth amendment to give a witness
granted immunity in a state proceeding.
Murphy held that a witness in a state proceeding may not be compelled to give testimony which might incriminate him under federal
law. However, rather than holding that the witness would be immune
from subsequent federal prosecution for any transaction to which he
testified under the state grant of immunity, Murphy found that the
witness could subsequently be prosecuted for crimes concerning which
he had given incriminating testimony under the state grant. A condition precedent to this later prosecution, however, would be a showing
by the federal officials that no evidence used in this prosecution had
come from either the witness' testimony while under the state grant of
immunity or any leads that that testimony may have supplied to the
federal officials.25 But when the Murphy Court described the scope of
immunity that should be granted in relation to later federal prosecution, that Court, like the Counselman Court had done many years before, was answering more than it was asked to decide.
Thus, through its reading of Counselman's requirement of transactional immunity as a pronouncement of judicial dicta, the Kastigar
Court freed itself to overlook the Counselman position and limit the
scope of the fifth amendment privilege. 26 And while Murphy's adop24.
25.

Murphy v. Waterfront Commission, 378 U.S. 52 (1964).
Id. at 79.

26.

In his dissenting opinion in Kastigar, Mr. Justice Douglas concluded that the

majority had based its holding on the fact that Murphy implicitly overruled Counselman. This would be unlikely, since the decision in Murphy was not an answer to
Counselman; the two were simply not discussing the same issue. Mr. Justice Goldberg

wrote the majority opinion in Murphy and later, when referring to that decision

(see GOLDBERG, EQUAL JUSTICE, THE WARREN ERA OF THE SUPREME COURT, 1971 at 80)
stated that it overruled the contrary holding in United States v. Murdock, 284 U.S. 141
(1931): From the text of the Murphy opinion the Court specifically stated that it
was rejecting the rule on which United States v. Murdock, Feldman v. United States,
322 U.S. 487 (1944), and Knapp v. Schweitzer, 357 U.S. 371 (1958) rely. It, in fact,
quoted largely from Counselman in formulating its reasoning.

1973

Case Comments

tion of the position that use and derivative use immunity are coextensive with the fifth amendment was also admittedly dicta,27 the Kastigar Court's interpretation of Counselman left it free to follow Murphy's
interpretation of the fifth amendment without being forced to either
explicitly overrule Counselman or flagrantly violate the doctrine of
stare decisis.
PETITIONERS'

CONTENTION-LAWFUL

APPLICATION OF USE IMMU-

NITY IS UNREALISTIC

The last of petitioners' contentions in Kastigar was the most serious
and consequently the most far-reaching. Petitioners argued that it
would be difficult and perhaps impossible to identify, by testimony or
cross-examination, the subtle ways in which the compelled testimony
could disadvantage a witness, especially in the jurisdiction granting the
immunity. 8 Petitioners further argued that 18 U.S.C. §6002 might
be impossible to enforce; that reliance on the good faith of future
prosecutors to deny themselves derivative use of compelled testimony
might be insufficient. They visualized that these prosecutors could
derive information from compelled testimony that would only appear
to be coming from an independent source.
The majority answered these contentions by denying that the rights
of a witness compelled to testify under a §6002 grant of immunity
were dependent solely on the good faith of the prosecution. For the
Court points out that the statute itself provides a comprehensive safeguard for the rights of the witness by barring the use of compelled testimony as an "investigatory lead." Further the Court went on to adopt
that portion of the Murphy decision wherein that Court found that federal authorities had a burden of showing that they had an independent
and legitimate source for the evidence they would use in any subsequent prosecution of the witness.
But Mr. Justice Powell cast this burden in much stronger terms than
did the Murphy Court. He stated that the prosecution carried an "affirmative duty" to prove that the evidence it proposes to use is wholly
independent of the compelled testimony. The protection offered by
imposing this burden on the prosecution, in the opinion of the Kasti27. 406 U.S. at 457, n. 43. "Once a defendant demonstrates that he has testified,
under a state grant of immunity, to matters related to the federal prosecution, the federal authorities have the burden of showing that their evidence is not tainted by establishing that they had an independent legitimate source for the disputed evidence."
This dicta is found in a footnote, apparently inserted as a resultant fact of the reasoning of the majority in Murphy.

28. 406 U.S. at 457.
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gar majority, rendered the protection offered by the statute in question
fully commensurate with the protection arising when a witness is allowed to invoke the fifth amendment privilege, for the burden insured
"[t]hat the compelled testimony can in no way lead to the infliction of
criminal penalties."29
The petitioners, however, argued that the statute, despite the imposition of the heavy burden, remained constitutionally defective in
that it could still be possible for the prosecution to make use of the
compelled testimony against the witness and simultaneously convince
the court that the evidence they present was derived from a source independent of that testimony. They argued that the rights of a witness
could only be protected from this potential abuse by a grant of transactional immunity. Mr. Justice Powell answered this contention by examining two different aspects of the fifth amendment.
First, he considered the words of that amendment and concluded
that those words grant neither pardon nor amnesty. Second, he exaimed the application of the fifth amendment to cases of coerced
confessions where the confessions had been found to be inadmissible
while the fact of the coercion involved in securing the confession did
not work to bar continued prosecution of the individual who was
forced to give testimony against himself. Thus he found that constitutional application of the fifth amendment does not require a grant
of transactional immunity to override the privilege against self-incrimination and, as a result the statute in question was constitutionally valid.
He concluded the opinion stating:
There can be no justification in reason or policy for holding that
the Constitution requires an amnesty grant where, acting pursuant to statute and accompanying safeguards, testimony is compelled in exchange for immunity from use and derivative use when
no such amnesty is required where the government, acting without
colorable right, coerces a defendant into incriminating himself.30
DISSENTING OPINIONS

For seventy years courts and Congress have been adhering to the
doctrine of absolute immunity proposed by the Counselman decision.
Not until 1972, with Kastigar, has there been a more definitive contraction of the fifth amendment privilege against self-incrimination.
The dissenting justices concluded that, on the basis of stare decisis
29.

Id. at 461.

30.

Id. at 462.
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alone, Counselman carried weight as binding authority. Mr. Justice
Douglas cited two cases which totally ignored Murphy in their application of transactional immunity"1 because in these two cases, as in
Kastigar, no interjurisdictional problems were presented. 2 He expressed the irrelevance of the Murphy decision to the issue in Kastigar
saying that Murphy in no way undercut Counselman.
Mr. Justice Douglas emphasized the mandatory nature of the Bill
of Rights by saying,
If, as some have thought, the Bill of Rights contained only "counsels of moderation" from which courts and legislatures could deviate according to their conscience or discretion, then today's contraction of the Fifth Amendment would be understandable. But
that has not been true .... 33
He continued to argue that to offer only use immunity was to take
away far more than the prosecution granted because, as Mr. Justice
Marshall later asserted, it is futile to expect that a total ban on use of
compelled testimony can be enforced. 4
Mr. Justice Marshall interpreted the fifth amendment in the same
manner as Counselman and the cases following it had done by stating
that, "The Fifth Amendment gives a witness an absolute right to resist
interrogation."35 His argument was based on the proposition that a
witness testifying under a grant of immunity must be in the same position upon completion of the testimony as he would have been had he
not testified. He felt that due to the uncertainties of the fact-finding
process only transactional immunity would foreclose any dangers of
prosecutorial bad faith. He considered that the possibility of tainted
evidence entering the courtroom would be great, because a witness who
suspects taint may have a very difficult time proving it. In Marshall's
31. See Albertson v. Subversive Activities Control Board, 382 U.S. 70 (1965),
where the SACB ordered petitioners to register their Communist Party affiliation pursuant to the Subversive Activities Control Act of 1950. They refused and appealed to
the Supreme Court which concluded that this admission through registration would be
self-incriminating and leave the petitioners open to prosecution based on their own
statements. The Court held that the Act's immunity provision did not meet the absolute test set forth in Counselman.
Stevens v. Marks, 383 U.S. 234 (1966); petitioner, a police officer, was obliged
under New York law to sign a waiver of fifth amendment rights and immunity prior
to testifying before a grand jury on penalty of being terminated from his job. He
originally signed the waiver and later revoked it, lost his job and was convicted of
contempt for this revocation. The Supreme Court found the conviction invalid and
held that a state must demonstrate to a witness that the immunity offered is a valid
immunity from prosecution commensurate with his fifth amendment privilege.
32. 406 U.S. at 464.
33. Id. at 465.
34. Id. at 467, n. 2.

35.

Id. at 467.
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view, if the witness produces no evidence to the contrary, then all the
government would have to do to meet its burden of proof would be to
assert that the evidence is independent of immunized testimony.3 6 No
Thus it was Mr. Justice Marshall's
further proof would be required. 3
opinion that a transactional immunity granting full pardon to the witness was necessary to supplant the fifth amendment privilege.
The fifth amendment provides a privilege against criminal self-incrimination. As Mr. Justice Brennan has argued, if there is no possible criminal result the fifth amendment privilege does not apply; 8
transactional immunity obviates the fifth amendment purposes by releasing the witness from further criminal penalty. This is the position
adopted by the Kastigar dissenters-that an immunity limited to use
and derivative use of the testimony leaves a possible criminal result,
and thus a statute granting that limited type of immunity is constitutionally unsound.
SIGNIFICANCE OF

Kastigar

The Kastigar decision provoked certain questions: Why is use immunity necessarily desirable and what is its purpose? Use immunity
was originally adopted as part of the Organized Crime Control Act of
1970 which attracted relatively little attention. The congressional discussion of that portion of the bill was cursory at best.3 9 It included no
record of any inquiry into why immunity of this type was deemed desirable. The general immunity statute is 18 U.S.C. §6002.40 The
court's remedy against witnesses who are offered immunity and refuse
to testify is confinement for contempt. 4 '
In his brief for the government in Kastigar, the Solicitor General
insisted that in the great majority of instances there would be no sub42
sequent federal prosecution for matters to which witnesses testified.
The Solicitor General argued that in spite of this, use immunity is
necessary in situations where the answer to a particular question somehow reveals a link in the chain of evidence already gathered against
the witness.
36.

Id. at 469.

38.

Piccirillo v. New York, 400 U.S. 548, 567 (1971).

it
37. Mr. Justice Powell interpreted the "burden of proof" to the contrary: "...
imposes on the prosecution the affirmative duty to prove that the evidence it proposes to use is derived from a legitimate source wholly independent of the compelled
testimony." Id. at 460.
39.

See 1970 United States Code Congressional and Administrative News, 4008,

4017.
40.
41.
42.

202

Supra, note 2.
Supra, note 3.
Brief for the United States at 32.
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The Government may have overwhelming evidence to prove the
"link" before the witness testifies. It may be interested only in
other information possessed by the witness, and yet its questions
may lead to testimony showing the "link". In such circumstances
the Government should be able to prosecute the witness if it later
learns from other independent evidence that the witness committed a crime, especially a more serious crime than the one concern43
ing which he was called to testify.
But the more basic reason set forth in that brief is that the very purpose of a "use" statute, rather than a "transactional" statute, is to permit
some legitimate governmental leeway in the investigation of crime and
thereby facilitate the work of the prosecution.4 4
The presumption that a person is innocent until proven guilty has
traditionally left the onus of gathering evidence with the prosecution.
The fourth amendment prohibition against illegal searches and seizures and the fifth amendment privilege against self-incrimination
have served to protect the accused and have freed him from any requirement to assist the prosecution in its endeavors to obtain a conviction. Fair play dictates a fair state-individual balance by requiring
the government to leave the individual alone until good cause is shown
for disturbing him and by requiring the government in its contest with
the individual to shoulder the entire load.45 Other argument against
providing assistance in the prosecution of criminals is founded on the
theory that neither torture nor an oath nor the threat of punishment
such as imprisonment for contempt should be used to compel the witness to provide any incriminating evidence. A reasonable conclusion
to be drawn from these arguments and the constitutional safeguards
is that our system of criminal justice requires that, if a crime is serious,
46
careful and often laborious police work may be required to prove it.
The tribunal most commonly utilizing immunity statutes will be the
grand jury. Historically this body has been convened as an instrument
of discovery. It originated when there raged a conflict between the
rights of the subject and the power of the Crown; it served in England
as a barrier between the King and the rights of the subject and protected the subject against oppression from unfounded prosecutions.I
43.
44.
45.

Id. at 35-36.
Id. at 36.
8 WIGMORE

ON

EVIDENCE,

317 (McNaughton rev., 1961):

The privilege

against self-incrimination reflects many of our fundamental values-"our unwillingness

to subject those suspected of crime to the cruel trilemma of self-accusation, perjury
or contempt; our preference for an accusatorial rather than an inquisitorial system of
criminal justice; our fear that self-incriminating statements will be elicited by inhumane treatment and abuses."
46.

47.

E. GRISWOLD, THE FIFTH AMENDMENT TODAY 8 (1955).

38 C.J.S. Grand Juries § I(c) (1943).
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Somewhere along the way the use of the grand jury has changed; it
has shifted from its independent investigative nature towards becoming
a more ritualistic part of the accusatory process.4 8 It has been described as a commodity that is mere putty in the hands of the prosecution.4 9 Critics of the grand jury system believe it is likely to be a fifth
wheel in the administration of criminal justice in that it tends to stamp
with approval, and often uncritically, the wishes of the prosecuting attorney.r° This development creates a climate not favorable to the accused or other witnesses.
The grand jury is entitled to call witnesses in its search for information; these witnesses have but few rights. They are subject to interrogation in a relatively hostile atmosphere without the presence of counsel. Counsel has been excluded based on the theory that a grand jury
proceeding is properly an investigation rather than a prosecution directed against the witness. In some jurisdictions counsel may be consulted after each question is asked upon agreement to such consultation by the court. These jurisdictions have adopted the practice of allowing witnesses to confer with their lawyers outside the presence of
the grand jury. 1 The witnesses have no right to be apprised of the
names of other witnesses who are to appear before the grand jury and
they are generally not entitled to examine the minutes of the grand
jury in order to prepare for trial. 2
48. Steele, Right to Counsel at the Grand Jury Stage of Criminal Proceedings, 36
MIssouRi L. REV. 193, 200 (1971).
49. Lottier, Distribution of Criminal Offenses in Metropolitan Regions, 29
J. CruM. L. 37 (1938).
50. Several statistical studies have attempted to determine whether the grand jury
is, in fact, a mere rubber stamp for the district attorney. Probably the most comprehensive was that conducted by then Dean Wayne Morse in the early 1930's. This
study covered 162 prosecutors from 21 states, with special emphasis on Ohio, Illinois
and New York. Out of 6,453 cases in which the prosecutors expressed their own
preferences as to disposition, the grand jury disagreed in 348, approximately 5%.
HALL, LIVINGSTON et al., MODERN CRIMINAL PROCEDURE (1969) at 792.
51. People v. lanniello, 21 N.Y.2d 418 (1968).
Defendant was a witness before
the grand jury and asked to consult with his attorney before answering a particular
question. The court reasoned that counsel is necessary where (1) defendant is put in a
position of having to assert or waive his privilege against self-incrimination and (2) a
witness has a right to refuse to answer questions which have no bearing on the subject
of the investigation. The witness must continually refuse to answer until a hearing is
had on whether or not to allow counsel; he does not have license to commit perjury or
contempt.
52. FED. R. CRiM. P. 6(e):
Secrecy of Proceedings and Disclosure.
Disclosure of matters occurring before the grand jury other than its deliberations and the vote of any juror may be made to the attorneys for the
government for use in the performance of their duties. Otherwise a juror,
attorney, interpreter, stenographer, operator of a recording device, or any
typist who transcribes recorded testimony may disclose matters occurring before the grand jury only when so directed by the court preliminarily to or in
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The witness is obviously placed in a precarious position. He can
be protected by his fifth amendment privilege, but this protection may
be specious where the witness is not permitted counsel before the grand
jury to insure proper application of the privilege.5 3 Add to that hazard the hazards which accompany use immunity, and the precarious
position of the grand jury witness is magnified. For it has been held
that a witness who has been granted testimonial immunity has no right
to counsel because the immunity itself protects his constitutional
rights. 54 It is submitted that testimonial immunity, as outlined in
Kastigar, does no such thing.
Use immunity grants will likely be sought by prosecutors much more
readily now than transactional immunity grants have been sought in
the past. The Kastigar decision eliminates the need for any weighing
process to determine the advantages of gaining testimony as compared
with the disadvantages of not being able to prosecute the witness for
his criminal acts. Due to the scope of use immunity as defined in
Kastigar, the witnesses may find it necessary to seek out every means
connection with a judicial proceeding or when permitted by the court at the
request of the defendant upon a showing that grounds may exist for a motion
to dismiss the indictment because of matters occurring before the grand jury.
No obligation of secrecy may be imposed upon any person except in accordance
with this rule. The court may direct that an indictment shall be kept secret
until the defendant is in custody or has given bail, and in that event the clerk
shall seal the indictment and no person shall disclose the finding of the indictment except when necessary for the issuance and execution of a warrant
or summons.
53. An example of one protection afforded the witness is Section 2515 of the 1968
Omnibus Crime Control and Safe Streets Act, Title III. "Whenever any wire or oral
communication has been intercepted, no part of the contents of such communication
and no evidence derived therefrom may be received in evidence in any trial, hearing,
or other proceeding in or before any court, grand jury . . . if the disclosure of that information would be in violation of this chapter." 18 U.S.C. § 2515 (1970). This section limits the use of electronic surveillance to those designated as "legal wiretaps" and
which are enumerated in Section 801 of the same Act. The witness must show that the
evidence gathered was secured by the unlawful interception and overhearing of conversations of the witness himself. (Alderman v. United States, 394 U.S. 165, 171-172
(1969)). He may then invoke Section 2515 and lawfully refuse to testify on the basis
of these illegal activities. (Gelbard v. United States, 92 S. Ct. 2357 (1972).
Section
2515 has been construed in this case and in Alderman as applying only to conversations
of the witness himself. If the evidence is derived from the fruit of an illegal wiretap, recording the conversation of someone else, the witness cannot object to it. The government need only deny that the Justice Department has in its files the results of any taps
made directly against the witness, and this denial alone without further proof of the
denial, will suffice to defeat the witness' claim. This decision was set forth on August
10, 1972, by the 7th Cir. in In re Womack, 11 CrL. 2498.)
The rhetoric of Section 2515 is appealing. But it is not reasonable to assume that in
practice a witness before a grand jury will be able to discern legal from illegal evidence
without the immediate and present assistance of counsel.
54. A witness before a grand jury may be allowed to consult with counsel about
his right to refuse to answer questions as a matter of fairness, but that right need not
be surrounded with the same safeguards as the right of an accused in police custody to
consult with counsel and surely not where the witness has been granted full immunity.
United States ex rel. Buonorabe v. Comm'r of Corrections, 316 F. Supp. 556, 562
(S.D. N.Y. 1970).
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of protecting their constitutional rights. This may be a difficult goal
to achieve, because the Kastigar Court did not consider in any part of
its opinion the petitioners' contention, as expressed in their attorneys'
briefs, that a §6003 order is relatively easy to obtain. The sole test of
whether an immunity order should be issued is whether, in the judgment of the United States Attorney, the testimony is "necessary to the
public interest." The statute on its face does not require a factual
showing that the compelled testimony or documents are necessary to
the public interest. 51 The concern expressed in the briefs involved a
projection that the government may be able to obtain by a mere allegation of necessity a court order and accomplish under §6003 what it
could not accomplish in a search based upon probable cause. 6
A §6003 order must be issued prior to testimony on the ground that
a witness may refuse to testify and thereby deprive the court of the opportunity to examine the relevancy of desired evidence within the context of actual testimony. If later it is determined that the compelled
testimony exceeded the scope of the prosecution's "necessity", the evidence will already have been elicited without any justification based on
necessity or probable cause.
For this reason Mr. Justice Marshall, in his dissenting opinion, compared the immunity statute to exclusionary rules of evidence and the
fourth amendment prohibition of subpoenas which sweep too broadly. 7
He concluded that a use immunity statute must be tested by a standard
far more demanding than that appropriate for an exclusionary rule, because the court has not supplied an absolute guarantee that compelled
testimony can never be used against the witness. There is no absolute
guarantee of future good faith prosecution. Furthermore, if the immunity granted is too excessive and testimony goes beyond that necessary for the prosecution, the result could actually be a detriment to
later prosecution of the witness due to the total ban on use of all the
compelled testimony. It seems then that the only purpose served by
eliciting excessive testimony is the facilitation of future bad faith prosecution.
For this reason and because of the greater number of immunity
grants being ordered, it is absolutely necessary that, before the court
55. Brief of the American Civil Liberties Union,
of petitioners at 16.
56. See Wong Sun v. United States, 371 U.S. 471
proposition that searches and seizures must be made
cannot stand on the ground of mere suspicion.
57. See McMann v. S.E.C., 87 F.2d 377 (1937),
Co., 264 U.S. 298 (1924).
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grants the immunity, it ensures that the prosecutor has complied with
the Department of Justice guidelines regarding an application to compel testimony under use immunity. These guidelines were set forth in
a letter written by then Deputy Attorney-General Richard G. Kleindienst. 5s Failure of the government to comply with its own rules in
seeking an immunity grant is a defense to a charge of contempt for refusal to answer questions posed to an immunized witness.5 9 This defense should be sought out by the witness in his attempt to protect
his rights.
A second significant difficulty faced by the witness may be his inability to disprove the government's contention that evidence is untainted, especially when procedural rules deny him access to investigation reports, statements of witnesses and other government records
which may shed light on the question. According to the Federal
Rules of Criminal Procedure, whenever there is a showing by the government that discovery or inspection should be denied to the defense,
the court has the discretion to make such denial. The government is
allowed to present its "showing" in camera, and then the entire state58. The letter was written to Hon. Emanuel Celler, Chairman, Judiciary Committee
of House of Representatives, November 30, 1971, in Hearings before Subcommittee
No. 5 of the Judiciary Committee, 92d Cong., 1st Sess., pp. 68-71. Those guidelines
provide that:
All requests for approval of immunity applications must be submitted in
writing, allowing a(t) least two weeks whenever possible for consideration and
processing, and should include the following information:
I. Name of the prospective witness for whom immunity is requested.
2. Date and place of birth, if known.
3. FBI and local police number, if any.
4. Residence address.
5. Name of employer or company with which he is associated.
6. Relative importance of the witness in the criminal activity in the area.
7. Whether a check of pertinent state and Federal offices in the area reveals the existence of any charges pending against the witness, and,
if so, the nature of the charges.
8. Whether the witness is currently incarcerated, and, if so, the nature of
the charges.
9. Docket number of the case in which the witness' testimony or information is sought, or matter number involved in the grand jury
proceeding.
10. Brief resume of the background of the case or proceeding.
11. Reasons for the request, including:
a. the witness' part in the matter under investigation.
b. the testimony or information he is expected to be able to give.
c. why he may be expected to invoke the privilege against self-incrimination.
d. how the testimony or information sought may be necessary to
the public interest.
12. Estimation of whether the witness is likely to testify or produce information if immunity is granted.
13. Estimation of what Federal and state offenses on the part of the
witness may be disclosed if the witness testifies or produces information under the grant of immunity.
59. Yellin v. United States, 374 U.S. 109 (1963).
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ment of the government will be sealed and remain secret until an appeal should occur. 60 The Federal Rules seem definitely slanted in favor
of the prosecution in this regard, since the defense is denied access to
information presented in the in camera hearing; the Rules actually promote an element of secrecy.
By the same token, when a witness is later brought to trial for the
crime about which he had testified under a grant of use immunity,
what kind of hearing is he going to be given when he objects to evidence on the grounds of taint? Will the court accept a mere statement
by the government that all the evidence was legally obtained as was
the holding in In re Womack"' regarding wiretap evidence? Will the
court hold a unilateral in camera hearing, as in discovery matters, and
bar defense counsel from the hearing? Or will the government's heavy
burden of proof to show an independent source, as required by the
Kastigar majority, be fulfilled by an adversary hearing on the question
of taint wherein both parties are represented and the prosecution will
be required to expose all of its evidence and the sources from which
it was obtained? This problem speaks directly to the issue of whether
use immunity provides an adequate practical protection for the witness,
because Kastigar does not carry the "burden of proof' definition to its
maximum practical limit. The Court placed a heavy burden of proof
on the prosecution to show that evidence is free of taint, but it did not
establish a standard for fulfilling that burden.
The obstacle to disproving that evidence is tainted is further illustrated by Lawn v. United States.62 Lawn upheld convictions based on
tainted grand jury evidence which the government, despite unequivocal assurances to the contrary, "inadvertently used." The Court there
affirmed denials by the District Court of defendant's motions (1) to
inspect the grand jury transcript (petitioner's testimony was not furnished until the trial was well in progress), and (2) to hold a hearing
to determine whether the prosecution's evidence was independently acquired.
A third hazard attendant to use immunity is that the prosecution, in
guiding the witness through testimony by selective questioning, may
easily avoid certain subjects in order to preserve them for later prosecution. It is not contended that this technique is illegal; it is mentioned
merely as a risk faced by every witness when he complies with court
orders compelling him to testify.
60.

See Federal Rules of Criminal Procedure 16; 18 U.S.C. § 3500 (1969).

61.

Supra, note 53.

62.

Lawn v. United States, 355 U.S. 339 (1958).
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The method was demonstrated in Piccirillo v. New York 3 where
the witness was arrested for assault and battery; the arresting officer,
Patrolman Sewell, located the weapon-a tire iron. Piccirillo offered
him a bribe to dispose of the tire iron, whereupon the officer reported
the bribe. Later Piccirillo was granted immunity. However, he was
not allowed to consult with his attorney because the prosecutor assured
him his rights were fully protected. Piccirillo then answered all the
questions admitting the assault and naming his co-felons. The questions did not include mention of the bribery attempt. Four days later
Patrolman Sewell testified regarding the bribery, and several months
later Piccirillo was indicted for and convicted of offering a bribe.
Piccirillo had testified to using the tire iron. Indirectly this admission of guilt related to the bribery. By purposely failing to question a
witness concerning certain elements of a crime the prosecutor omits
them from testimony; they bypass use immunity only to be available
against a witness in later prosecution for the offense. In Piccirillo the
state received its information regarding the bribery from testimony of
a police officer. It is highly possible that states can get this extra information elsewhere as well-legal wiretaps or even illegal taps on
the telephone of someone other than the witness from which are derived
recordings of incriminating information about the witness. While this
hazard may have been present under transactional immunity for subsidiary criminal acts, it is highly compounded when use immunity allows for prosecution of the primary criminal act.
A fourth realistic, potential danger to the witness is that all the
statutes granting use immunity reserve the right to later prosecute for
perjury based on the immunized testimony.6"
No witness shall be exempt under this section from prosecution
for perjury or contempt committed while giving testimony or producing evidence under compulsion as provided in this section. 65
The grand jury provides the perfect catalyst for perjured testimony.
The witness is probably unprepared, especially if not informed of the
subject matter of the inquiry. He is also likely to be unfamiliar with
either the law or court rooms, and he may also be apprehensive concerning his fate. In sum, he may be "badly frightened" and "lost in
fear and confusion" and in the end, give contradictory and mistaken
answers. As a result, he may fear to take the witness stand in his
63. 400 U.S. 548 (1971). Cert. dismissed as improvidently granted.
64. This does not mean to say that perjury cannot occur under a grant of transactional immunity, but the possibilities of perjury seem to be greater with testimonial
immunity where the witness fears future prosecution.
65. 18 U.S.C. § 2514 (1970).
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own defense lest he be subsequently prosecuted for perjury.6 6 In contrast, perjured testimony would not arise as readily under a grant of
transactional immunity where the witness has no fear of future prosecution.
In addition, the two-witness perjury rule has been abolished and a
witness can be prosecuted for perjury on the testimony of any one
federal agent. Two inconsistent answers equal perjury per se without
the necessity of proving the falsity of either response.67 Since it is
relatively easy to prove perjury, prosecutors could apply it when they
are unable to find independent evidence to indict a witness for the
crime to which he has testified. Furthermore, one of the rights of any
witness before a grand jury is to be able to honestly say that he cannot
remember correctly the answer to the question being put to him. The
witness who can truthfully give uncertainty in his answers gains his
best protection against perjury. It is, however, possible that a witness
before a grand jury can be pressured into giving unequivocal answers
which may later be considered grounds for perjury. An example:
Q. Getto, Lockwood, Lee and Gardner came in early before
the other guests and left after the other guests?
A. You can see in there, I think that was the way, yes.
Q. I am not interested in what you think, Mr. Lazaros; is that
the way it happened?
A. I would say, yes.
Q. I'm not interested in what you say; did they come before
the other guests and did they leave after the other guests or
not?
A. Not all of them leave after the other guests. Could have a
68
couple of them left before.
CONCLUSION

Certainly it is outside the realm of prosecutive bona fides to induce
perjury or use tainted evidence. However, an attorney defending a
witness must be aware that the possibilities exist. First, serious consideration should be given to traversing the prosecution's petition for
an immunity order and searching everywhere for grounds on which to
challenge the petition. Second, the attorney should likewise be advised
of the fact that testimonial immunity overcomes only those testimony
66.
67.
68.

Brief for the United States at 20.
18 U.S.C. § 1623 (1971).
Taken from the transcript of the trial court in the case of Lazaros v. United

States in the U.S. District Court for the Eastern District of Michigan, Southern Division.
Appeal is being taken from that case seeking to reverse the perjury conviction after

Lazaros had been given immunity pursuant to 18 U.S.C. § 201 (1969).

210

1973

Case Comments

privileges based on self-incrimination. Other privilege claims cannot
be circumvented by immunity grants and the defense attorney must not
let his client be maneuvered into waiving these privileges under grant
of immunity. Third, some witnesses are probably well advised to accept the contempt punishment rather than to testify, since the perjury
penalty is generally greater than the contempt penalty. 69
When an incriminating disclosure has actually been made, a subsequent investigation is, realistically, likely to be more focused. The upshot of use immunity may be that a person is in fact much worse off
in regard to the danger of prosecution and conviction than if he had
remained silent.7 ° Mr. Justice Powell wrote, "There can be no justification in reason and policy for holding that the Constitution requires
an amnesty grant. . ."" It is possible that no one would disagree
with that statement as far as it goes, but how can there be justification
in "practice" for anything less than complete amnesty? The dangers
of abuse of process are too realistic; the practical effect of use immunity
may not leave the witness in the same position as if he had claimed the
fifth amendment privilege.
When legislators contemplate laws that would restrict the freedom of
particularly feared or hated individuals, such as political dissenters or
criminal suspects, they may not, and on occasion do not, take adequate
accounting of the long term harm caused society by setting restrictive
authoritarian precedents. 72 The framers of the Constitution feared
that a legislature, swayed by momentary emotion and political pressure, would be unable to take long-term societal harm into account.
They, therefore, worked to embed protections for fundamental personal
liberties into the Bill of Rights. The rising tide of violent crime in
America has been the focus of political argument that restraints on
such crime must be manifested in legislation and judicial pressure.
When a general use immunity statute is enacted into law, then this
political pressure has been rendered effective. And when such a statute is sanctioned by the courts, then the effect of this political pressure
is preserved indefinitely.
".

69. Ill.
Rev. Stat. ch. 38, § 32-2: "A person convicted of perjury shall be fined not to
exceed $1000 or imprisoned . . . in the penitentiary from one to 14 years, or both
fined and imprisoned."

18 U.S.C. § 402 (1966): punishment for contempt shall not exceed $1000 nor shall
such imprisonment exceed the term of six months.

70. The Albertson Case: Conflict Between the Privilege Against Self-Incrimination and the Government's Need for Information, 1966 Sup. Ct. Rev. 103, 165.
71. Supra, note I at 462.
72. GOLDBERG, EQUAL JUSTICE, THE WARREN ERA OF Tnm SuPREME COURT, 1971
at 50-51.
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The result of the Kastigar decision is a definite contraction of the
previous interpretation of the fifth amendment privilege against selfincrimination. Obviously the Court compared transactional and testimonial immunity, weighed the effects of each and balanced the scale
by concluding that while the fifth amendment does not provide amnesty from criminal prosecution, it does provide freedom from selfincrimination which can be extended in a practical manner by placing
a heavy burden of proof on the government to show that no testimony
or evidence derived from that testimony is ever used against the witness. In a Utopian world where men are totally honest and honorable,
this protection would certainly be adequate. But in a real world,
where people suffer from various moral and social infirmities, the contraction of the fifth amendment through testimonial immunity results
in a burden of proof that may prove to be illusory. The possibility of
abuse of that burden is real and, therefore, the practical effect of the
new immunity standard could well work to erode the protection that
the fifth amendment has historically offered the witness who has relied on his privilege against self-incrimination.
KATHLEEN J. O'NEILL
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