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Unrecorded Oral Testimony in Support of a Search
Warrant: Is It Admissible? Is It Advisable?
Paul Benjamin Linton*
INTRODUCTION

On the afternoon of February 4, 1975, Chicago police officer
Victor Vega appeared before Judge Maurice D. Pompey of the
Circuit Court of Cook County to request a warrant to search the
person and premises of one Alice Adams for contraband firearms.
The complaint for the search warrant was based entirely on the
observations of a John Doe informant who, as the complaint indicated, accompanied Officer Vega to Judge Pompey's courtroom.
Although the officer's affidavit contained no facts from which the
judge could evaluate the informant's credibility, the informant
swore under oath that the representations attributed to him in the
affidavit were true. Based on this testimony, which was not
reduced to writing or otherwise preserved in any permanent form,
and on the contents of the complaint, Judge Pompey issued the
warrant. The ensuing search yielded four unregistered firearms
and the defendant was charged accordingly.
At a pretrial hearing before Judge Matthew Moran, the defendant moved to quash the search warrant on the ground that the
complaint was inadequate under the two-part test formulated by
the Supreme Court in Aguilar v. Texas.' The Aguilar test provides
that in determining the sufficiency of a search warrant complaint
based on information supplied by a hearsay informant, a magistrate must be advised of the facts underlying both the informant's
belief that the items to be seized were where he claimed they were,
and the officer's belief that the informant was credible or his
information reliable. 2 Because the affidavit in Adams recited no
facts probative of the informant's credibility, it failed to satisfy the
*B.A. 1971, Loyola University; J.D. 1974, Loyola University.
The author wrote the petition for leave to appeal to the Illinois Supreme Court in the
case of City of Chicago v. Adams, 67 ill. 2d 429, 367 N.E.2d 1299 (1977), discussed herein,
and argued the case for the state before the supreme court.
1. 378 U.S. 108(1964).
2. Id. at 114.
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second prong of the Aguilar test. The prosecutor sought to remedy
this deficiency by asking Officer Vega to relate the substance of
the informant's testimony before Judge Pompey. Over the defendant's vigorous objection, Judge Moran admitted this testimony
and denied the defendant's motion to quash. The defendant was
ultimately convicted of failing to register a firearm and was fined

$100.
On appeal, the conviction was reversed. 3 The appellate court
held that all of the facts which support a finding of probable cause
to search must be reduced to writing and incorporated into an
affidavit. 4 Since the informant's testimony was not reduced to
writing, the issuing judge could not rely on it in evaluating the
complaint.5 Without this testimony, the complaint was insuffi6
cient to support a finding of probable cause.
The state's subsequent appeal to the Illinois Supreme Court7
presented a question of first impression in Illinois: whether a
judge, in evaluating probable cause for the issuance of a search
warrant, may consider not only the sworn complaint accompanying the warrant but also unrecorded oral testimony offered when
the warrant is requested.8 In City of Chicagov. Adams, 9 the supreme
court held that such testimony may be considered, at least insofar
as it provides the "independent basis for the issuing judge's deter3. City of Chicago v. Adams, 38 Ill.
App. 3d 1008, 350 N.E.2d 188 (1976).
4. Id. at 1010, 350 N.E.2d at 190.
5. Id. at 1010-11, 350 N.E.2d at 190-91.
6. Id. at 1011, 350 N.E.2d at 191.
7. 63 Illh
2d 555 (1976) (granting the State's Petition for Leave to Appeal).
8. This question was raised but left unanswered in People v. Barbee, 35 Ill. 2d 407,
220 N.E.2d 401 (1966). In reviewing the validity of a search warrant which had not been
verified by an affidavit, the court said: "Whether this defect might have been corrected
upon a showing that the magistrate actually heard sworn testimony that was sufficient
to establish probable cause need not be considered, because no effort was made to
amend." Id. at 410, 220 N.E.2d at 403. See also People v. Bak, 45 Ill. 2d 140, 258 N.E.2d
341 (1970).
In upholding the warrant issued in People v. Saiken, 49 I1. 2d 504, 275 N.E.2d 381
(1971), cert. denied, 405 U.S. 1066 (1972), the supreme court may have relied on facts
outside the affidavit itself, or it may have simply made generous assumptions as to the
meaning of the information contained in the affidavit. The opinion is unclear on this
and apparently it was not an issue at this stage of the case. The United States District
Court later issued a writ of habeas corpus for the petitioner on the ground that the
warrant could not be supplemented by oral testimony. "The Illinois Supreme Court
considered all of these extraneous facts when it held the search warrant to be constitutionally valid." United States ex rel. Saiken v. Elrod, 350 F. Supp. 1156, 1158 (N.D. Ill.
1972), vacated on other grounds sub nom. People ex rel. Saiken v. Bensinger, 489 F.2d
865 (7th Cir. 1973), cert. denied, 417 U.S. 910 (1974). In Adams, the supreme court cited
Saiken but showed no awareness that Saiken may have already disposed of the issue in
Adams sub silentio.
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mination of the reliability of the informant...." 10 Regrettably, in
its brevity and lack of cited authority, the opinion oversimplified
and ignored the complexity of the legal issues presented by the
appeal. This, perhaps, explains the absence of comment on the
case.11 But the issues in this case are not as barren as a reading of
the court's opinion would suggest, nor is their resolution as
obvious.
This article undertakes a critical analysis of the Adams decision.
First, it surveys the opinions of both federal and state reviewing
courts on the question of whether, under the fourth amendment, a
written complaint for a search warrant may be supplemented with
unrecorded oral testimony. The reasons advanced for admitting
such testimony, as well as the arguments raised in opposition, are
explored. The Adams court is then criticized for failing to cite any
of the relevant authorities or to formulate a theory of admissibility
which takes into account the arguments against admission. Second,
the article examines whether oral testimony is admissible under
article I, section 6 of the 1970 Illinois Constitution. Although the
constitutional provision itself and the cases interpreting it indicate
that oral testimony may not be considered, the article presents
several viable theories of admissibility which the Adams court
disregarded. Third, the article considers whether the use of oral
testimony violates the state statute governing the issuance of
search warrants, and proposes a standard by which nonconstitutional violations of that statute might be evaluated.
THE FOURTH AMENDMENT

The fourth amendment to the federal Constitution states, in pertinent part, that ". . . no Warrants shall issue, but upon probable

cause, supported by Oath or affirmation,

..

"12

The amendment,

binding upon the states through the fourteenth amendment, 13 does

In People v. McCullum, 66 Ill. 2d 30W42 N.E.2d 307 (1977), decided less than six
months before Adams, the court held that a search warrant based on a verified complaint which was sufficient on its face to support a finding of probable cause would not
be invalidated because of a conversation between the court and the affiant at the time
the warrant was issued.
9. 67 Ill.
2d 429, 367 N.E.2d 1299 (1977).
10. Id. at 433, 367 N.E.2d at 1301.
11. Adams has not been discussed or cited in any law review article. The opinion
has been found dispositive in only one subsequent Illinois decision. See People v.
Daehler, 57 Ill. App. 3d 944, 373 N.E.2d 776 (1978).
12. U.S. CONST. amend. IV.
13. See Mapp v. Ohio, 367 U.S. 643 (1961).
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not on its face require that the oath or affirmation apply exclusively to written evidence. The amendment only requires that the
facts which purport to establish probable cause be "supported by
Oath or affirmation." 14 The United States Supreme Court has yet
to decide whether a magistrate may rely on sworn oral testimony
in determining whether probable cause for a search warrant
exists, but has intimated in Whiteley v. Warden1 5 that such a
procedure may be acceptable.
In Whiteley, the only information communicated to the magistrate by the sheriff seeking the warrant was contained in his written complaint. The Court commented that, "[u]nder the cases of
this Court, an otherwise insufficient affidavit cannot be rehabilitated by testimony concerning information possessed by the
affiant when he sought the warrant but not disclosed to the issuing
magistrate."1 6 The Court considered remanding the case to allow
the state to prove that the issuing magistrate had information
additional to that presented in the sheriff's complaint. The Court,
however, refused to do so, not because such information would be
inadmissible but because the state was raising the point for the
17
first time in the Supreme Court.
1
8
In Aguilar v. Texas, which was cited in Whiteley,19 the Court
noted as "elementary" that in passing on the validity of a warrant

14. But see McGinley, The "FourCorners"Requirement: A ConstitutionalPrerequisite to Search Warrant Validity, 31 OKLA. L. REv. 289 (1978). McGinley states that:
[I]n spite of the vague wording of the fourth amendment itself with regard to
this question [i.e., the use of unrecorded oral testimony], there are cogent
historical and policy arguments that suggest that such a procedure is inconsistent [with] and corruptive of the purpose underlying the amendment itself.
The rule requiring that probable cause be contemporaneously recorded at the
time of warrant issuance would seem to be, of necessity, an implicit element of
the fourth amendment warrant requirement.
Id. at 290.
A major portion of McGinley's article is devoted to placing the fourth amendment's
warrant requirement in its historical context, a subject which is beyond the scope of
this article. McGinley concludes his historical review by arguing that "[a]doption of the
four corners requirement as a rule of constitutional stature would clearly not be a
departure from the well-established concepts underlying the evolution of fourth amendment doctrine." Id. at 313. For policy arguments in favor of a rule that a record of
probable cause must be made at the time the warrant is sought, see infra text accompanying notes 36-59.
15. 401 U.S. 560 (1971).
16.

Id. at 565 n.8.

17. Id. at 569.
18. 378 U.S. 108 (1964).
19. 401 U.S. at 565 n.8.
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a reviewing court may consider only information brought to the
magistrate's attention. 20 In Aguilar, the record did not reveal nor
was it claimed that any information other than that contained in
the written complaint had been communicated to the justice of the
peace. 2 1 The Court described as "completely irrelevant" the fact
that the defendant's house may have been under surveillance
because the police had not mentioned surveillance in applying for
the warrant.22 The Court stated that an entirely different case
would have resulted if the fact and fruits of such a surveillance had
23
been "appropriately presented to the magistrate."
The Court did not resolve in Aguilar whether sworn but unrecorded oral testimony could be evidence "appropriately presented
to the magistrate" and declined a subsequent opportunity to decide
this same issue.24 Six of the United States Circuit Courts of
Appeals which have considered the question, however, have concluded that the fourth amendment does not bar a magistrate from
relying upon such testimony in determining whether probable
cause for a warrant exists. 25 The reviewing courts of twelve states
concur with these federal opinions. 26 Two other circuits have held

20. 378 U.S. at 109 n.1.
21. Id.
22. Id.
23. Id.
24. In Christofferson v. Washington, 393 U.S. 1090 (1969), the Supreme Court, over
the dissent of Justices Brennan and Marshall, refused to issue a writ of certiorari for the
purpose of reviewing a Washington State Supreme Court decision, State v. Chakos, 74
Wash. 2d 154, 443 P.2d 815 (1968), which held that a permanent record of the evidentiary basis for issuance of a warrant need not be made at or before the time when the

warrant issues.
25. Second Circuit: United States ex rel. Pugach v. Mancusi, 411 F.2d 177, 180 (2d
Cir.), cert. denied, 396 U.S. 889 (1969); United States ex rel. Schnitzler v. Follette, 379
F.2d 846, 848 (2d Cir. 1967). Third Circuit: United States ex rel. Gaugler v. Brierly, 477
F.2d 516, 520-25 (3d Cir. 1973). Fifth Circuit: United States v. Hill, 500 F.2d 315, 319-22
(5th Cir. 1974); Dewitt v. United States, 383 F.2d 542,543 (5th Cir. 1967); Lopez v. United
States, 370 F.2d 8, 10-11 (5th Cir. 1966). Eighth Circuit: Campbell v. Minnesota, 487 F.2d
1, 4-5 (8th Cir. 1973); Frazier v. Roberts, 441 F.2d 1224, 1226 (8th Cir. 1971); United
States v. Berkus, 428 F.2d 1148, 1150-52 (8th Cir. 1970); Gillespie v. United States, 368
F.2d 516, 520-25 (3d Cir. 1973). Fifth Circuit: United States v. Hill, 500 F.2d 315, 319-22
(5th Cir. 1974); Dewitt v. United States, 383 F.2d 542, 543 (5th Cir. 1967); Lopez v. United
Sherrick v. Eyman, 389 F.2d 648, 652 (9th Cir.), cert. denied, 393 U.S. 874 (1968). Tenth
Circuit: Leeper v. United States, 446 F.2d 281, 285-86 (10th Cir. 1971), cert. denied, 404
U.S. 1021 (1972).
26. State v. Sherrick, 98 Ariz. 46, 53, 402 P.2d 1, 6 (1965), cert. denied, 384 U.S. 1022
(1966); State v. Snyder, 12 Ariz. App. 142, 468 P.2d 593, 595 (1970); Tygart v. State, 248
Ark. 125, 128-31, 451 S.W.2d 225,227-28 (1970), cert. denied, 400 U.S. 807 (1970); Walton
v. State, 245 Ark. 84, 431 S.W.2d 462, 466 (1968); McClellan v. State, 359 So.2d 869, 873
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that oral testimony may be used, but it is unclear from their opinions whether the oral testimony considered was recorded or unrecorded. 27 Although there are many decisions which hold that
unrecorded oral testimony is inadmissible on state constitutional
or statutory grounds, 28 no reviewing court of any jurisdiction has
yet held that a magistrate's reliance on sworn oral testimony,
recorded or otherwise, violates the fourth amendment. 29 Despite

(Fla. App. 1978); Simmons v. State, 233 Ga. 429, 431, 211 S.E.2d 725,727 (1975); State v.
Lampson, 260 Iowa 806, 812, 149 N.W.2d 116, 119 (1967), cert. denied, 390 U.S. 962
(1968); Burtch v. Zeuch, 200 Iowa 49, 54, 202 N.W. 542, 544 (1925); State v. Cadigan, 249
A.2d 750, 758-59 (Me. 1969); State v. Campbell, 281 Minn. 1, 7 n.6, 161 N.W.2d 47,52 n.6
(1968); State v. Titus, 107 N.H. 215, 217, 220 A.2d 154, 156, cert. denied, 385 U.S. 941
(1966); State v. Coolidge, 106 N.H. 186, 200, 208 A.2d 322, 332 (1965), rev'd on other
grounds sub nom. Coolidge v. New Hampshire, 403 U.S. 443 (1971); State v. Mark, 46
N.J. 262, 274, 216 A.2d 377, 383-84 (1966); State v. Macri, 39 N.J. 250, 260 n.3, 188 A.2d
389, 395 n.3 (1963); State v. Fariello, 133 N.J. Super. 114, 118-19, 335 A.2d 582, 584-85
(1975); State v. Clemente, 108 N.J. Super. 189,197-98, 260 A.2d 514,519 (1969); People v.
Schnitzler, 18 N.Y.2d 457, 460-61, 223 N.E.2d 28, 30, 276 N.Y.S.2d 616, 618-19 (1966);
People v. Peterson, 47 A.D.2d 431, 435,367 N.Y.S.2d 325, 328 (1975); Commonwealth v.
Milliken, 450 Pa. 310, 312-14, 300 A.2d 78, 80-82 (1973); Commonwealth v. Crawley, 209
Pa. Super. 70, 75-78, 223 A.2d 885, 888-90 (1966), aff'd per curiam, 432 Pa. 627, 247 A.2d
226 (1965); State v. Walcott, 72 Wash. 2d 959, 967, 435 P.2d 994, 999 (1967), cert. denied,
393 U.S. 890 (1968); State v. Malbeck, 69 Wash. 2d 695, 697, 419 P.2d 805, 807 (1966).
27. Sixth Circuit: Tabasko v. Barton, 472 F.2d 871, 874 (6th Cir. 1972); Radcliff v.
Cardwell, 446 F.2d 1141, 1143 (6th Cir. 1971); Naples v. Maxwell, 393 F.2d 615, 618 (6th
Cir. 1968), cert. denied, 393 U.S. 1080 (1969); Sparks v. United States, 90 F.2d 61, 64 (6th
Cir. 1937) (probably extends to unrecorded oral testimony as well). Seventh Circuit:
United States v. Mendel, 578 F.2d 668, 673 (7th Cir. 1978).
28. See, e.g., Bowyer v. Superior Court of Santa Cruz County, 37 Cal. App. 3d 151,
163, 111 Cal. Rptr. 628, 635 (1974); Swartz v. State, 316 So. 2d 618, 620-22 (Fla. App.
1975); Rohlfing v. State, 227 Ind. 619,621-23,88 N.E.2d 148, 149-50 (1949); Bedenarzik v.
State, 204 Ind. 517, 521-23, 185 N.E. 114, 116 (1933); State v. Cadigan, 249 A.2d 750,
758-59 (Me. 1969); Sessoms v. State, 3 Md. App. 292, 297, 239 A.2d 118, 121 (1968);
Scarborough v. State, 3 Md. App. 208, 216, 238 A.2d 297, 302 (1968); Commonwealth v.
Penta, 352 Mass. 271, 274-75, 225 N.E.2d 58, 60-61 (1967); Commonwealth v. Monosson,
351 Mass. 327, 329-30, 221 N.E.2d 220, 221 (1966); Thomson v. Onstad, 594 P.2d 1137,
1139 (Mont. 1979); State ex rel. Townsend v. District Court of Fourth Judicial Dist.,
168 Mt. 357, 363, 543 P.2d 193, 196 (1975); Petition of Gray, 155 Mt. 510, 519, 473 P.2d
532,537 (1970); State v. Shepcaro, 45 Ohio App. 2d 293, 298, 74 Ohio Op. 2d 437,440, 344
N.E.2d 352,355 (1975); State v. Shingles, 46 Ohio App. 2d 1, 2, 75 Ohio Op. 2d 14, 14-15,
345 N.E.2d 614, 615 (1974). The Superior Court of New Jersey appears to be divided on
the question. Compare State v. Fariello, 133 N.J. Super. 114, 118-19, 335 A.2d 582,584-85
(1975) with State v. Stolzman, 115 N.J. Super. 231,235-36,279 A.2d 114,116 (1971); State
v. Jasso, 21 Utah 2d 24, 26, 439 P.2d 844,845 (1968); State v. Rocheleau, 131 Vt. 563,568,
313 A.2d 33,37 (1973); Glodowski v. State, 196 Wis. 265, 271-72,220 N.W. 227,230 (1928).
For a discussion of the Adams court's treatment of the applicable state constitutional
and statutory provisions, see infra notes 60-133 and accompanying text.
29. Although United States v. Anderson, 453 F.2d 174 (9th Cir. 1971), appears to hold
that unrecorded oral testimony is inadmissible on federal constitutional grounds, id. at
175, the decision actually rests on an interpretation of rule 41(c) of the Federal Rules of
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this abundant authority, and despite the courts' common practice
of consulting applicable opinions of other jurisdictions when
resolving a case of first impression, the Adams court cited none of
these decisions.
Most of these decisions, while expressing a preference for recorded testimony, simply hold that the fourth amendment contains no prescription as to the form or manner in which probable
cause must be shown. 30 In United States v. Berkus, 31 however,
the Eighth Circuit fully stated the case for allowing the use of
unrecorded oral testimony. The court saw no distinction between
the determination of whether probable cause exists and the resolution of any other factual inquiry. 32 In general, the court noted,
the adjudication of any controversy is based on the credibility of
the witness's memory. 33 That the human memory may prove fallible when tested by cross-examination at trial, "does not render
the testimony inadmissible.., simply because it was not recorded
contemporaneous with the event." 34 The court rejected the contention that statutes or rules of procedure which mandate the recording of oral testimony, however salutary, could affect existing
35
fourth amendment requirements.
The premise of the Berkus court's argument, that a magistrate's
probable cause determination is no different than a court's resolution of any other factual controversy, has been severely criticized,
particularly by Judge Ely of the Ninth Circuit Court of Appeals.
Dissenting from the majority opinion in Sherrick v. Eyman,3 6
Judge Ely argued that a court could never properly review whether
a "substantial basis" for the magistrate's "judicial determination"
exists unless somewhere, in some manner, the basis itself appears
in the record. 37 Such a record was absent in Sherrick, not only

Criminal Procedure. Id. at 176-77. Moreover, the same judge who authored Anderson
wrote the majority opinion in Boyer v. Arizona, 455 F.2d 804 (9th Cir. 1972), decided
seven weeks later, in which the use of unrecorded oral testimony was held not to violate
the fourth amendment.
30. See, e.g., Gillespie v. United States, 368 F.2d 1, 4 (8th Cir. 1966). In Adams, the
court acknowledged that "good practice would suggest that the issuing judge cause the
informant's statement to be reduced to writing and verified,..." City of Chicago v.
Adams, 67 Ill. 2d 429, 433, 367 N.E.2d 1299, 1301 (1977).
31. 428 F.2d 1148 (8th Cir. 1970).
32. Id. at 1152.
33. Id.
34. Id.
35. Id.
36. 389 F.2d 648 (9th Cir. 1968).
37. Id. at 655.
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because the magistrate failed to record the purported basis, but
also because of the natural frailty of human recollection, in this
case that of both the magistrate and the officer who sought and
obtained the warrant. 38 A court cannot properly test whether a
magistrate has performed his duty unless that performance can be
measured. 39 According to the dissent, the only means of measuring the magistrate's action is by the contents of the oath or affirallegedly
mation, or by a solid record of any additional information
40
furnished to and relied upon by the magistrate.
Four years after Sherrick, Judge Ely elaborated upon his objections to the use of unrecorded testimony in establishing probable
cause. Dissenting in Boyer v. Arizona,41 Judge Ely pointed out
that memories blur by the passage of time and by the "wisdom
gained through hindsight." 42 An affiant may forget critical facts,
and any initial uncertainty may vanish when a search proves to
be fruitful.43 It is not unlikely that inadvertent additions to the
remembered conversation may occur. 4 4 Judge Ely acknowledged
that many of the errors which "unwittingly appear" in this type of
testimony are harmless, but noted that prejudicial errors could also
result. 45 He argued that if a magistrate were required to record all
oral testimony received to supplement an affidavit for a warrant,
all such errors could be avoided.46 In his view, the lack of such a
requirement places an intolerable restriction upon an appellate
court's power to effectively review a magistrate's decision as to
probable cause. 47 The determination of probable cause is a judicial
act. Necessity dictates that there be a record from which a review-

38.
39.
40.
41.
42.
43.
44.
45.
46.
47.

Id.
Id.
Id.
455 F.2d 804 (9th Cir. 1972).
Id. at 807.
Id.
Id.
Id.
Id.
Id. at 807-08. As one commentator has observed:
[T]here is much to be said for the position taken by Judge Ely. After all, one
important function of the warrant requirement "is to facilitate review of probable cause and avoid justification for a search or an arrest by facts or evidence
turned up in the course of their execution." (citations omitted). That function
is not being adequately served when search warrants may be upheld solely
upon the after-the-fact representations of the police as to what they told the
magistrate.
W. LAFAVE, 2 SEARCH & SEIZURE § 4.3(b), at 46-47 (1978).

19821

Unrecorded Oral Testimony

ing court may determine whether there was proof of any facts
before the magistrate which would support the finding of probable
48
cause.
The attempt by an appellate court to review the judicial act of a
magistrate in issuing a search warrant based on a record comprised wholly or partially of oral testimony has been called "an
anomaly in judicial procedure." 49 Judicial action must be reviewed
upon a record made contemporaneously with or before the act
itself; its validity cannot be made to depend upon fallible human
memories.50 As a general rule, the form of the record to establish
probable cause is immaterial. It is essential, however, that the
record be permanent, and that the facts presented to the magistrate be incorporated in the record that is transmitted to the
reviewing court.51
Where no record is made at the time the warrant is requested, an
accurate reconstruction of the oral testimony accompanying the
warrant application is extremely difficult. Yet, several Supreme
Court decisions which recognize the right of indigent criminal
defendants to free trial transcripts5 2 for purposes of appeal suggest, by analogy, that where review of a search warrant application is sought, nothing short of a contemporaneous record will
suffice. In general, the Court has stated, an indigent appealing a
criminal conviction is entitled to a "record of sufficient completeness" to permit proper consideration of his claims. 53 This does not
necessarily mean a verbatim trial transcript is required; something short of a full stenographic transcript may be adequate. The

48.

Glodowski v. State, 196 Wis. 265,271, 220 N.W. 227,230 (1928), cited in Christof-

ferson v. Washington, 393 U.S. 1090 (1969).
49. Id.
50. Id. at 271-72, 220 N.W. at 230.
51. Id. at 272, 220 N.W. at 230. "The record may consist of sworn complaint, of
affidavits, or of sworn testimony taken in shorthand and later filed, or of testimony
reduced to longhand and filed, or of a combination of all these forms of proof." Id.
Dissenting from the denial of certiorari in Christofferson v. Washington, 393 U.S. 1090
(1969), Justice Brennan, joined by Justice Marshall, cited Glodowski and stated:
The substantive right created by the requirement of probable cause is hardly
accorded full sweep without an effective procedural means of assuring meaningful review of a determination by the issuing magistrate of the existence of
probable cause. Reliance on a record prepared after the fact involves a hazard
of impairment of that right.
Id. at 1090-91.
52. Draper v. Washington, 372 U.S. 487 (1963); Eskridge v. Washington State Bd. of
Prison Terms and Paroles, 357 U.S. 214 (1958); Griffin v. Illinois, 351 U.S. 12 (1956).
53. 372 U.S. at 499.
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test is one of equivalency. Alternatives to a full transcript, such as
an agreed statement of facts, a full narrative derived from the trial
judge's minutes, or a bystander's bill of exceptions, are permissible
if they place before the reviewing court an equivalent report of the
54
events at trial from which the appellant's contentions arise.
In light of the ex parte nature of search warrant proceedings,
which are seldom if ever recorded, it is readily apparent that none
of these "alternative methods" could accurately reconstruct the
oral testimony taken in conjunction with an application for a
search warrant. 55 There could be no agreed statement of facts and
no impartial bystander's report. Unless the reconstruction of the
oral testimony is to be left entirely up to the chance recollection of
the authorities seeking the warrant, who have an obvious interest
in upholding its validity, it would be necessary to call the magistrate who issued the warrant. Several courts have characterized
such a practice as "unseemly" and an unnecessary inconvenience. 5 6 Regardless of the propriety of calling the magistrate as a
witness, making the record of probable cause depend upon any
witness's memory long after the event is fraught with all the
uncertainties pointed out by Judge Ely's dissents in Sherrick v.
Eyman 57 and Boyer v. Arizona.58
Considerations such as these led Arizona and five other states to
require, by statute, court rule or decision, the contemporaneous
recording of oral testimony where unrecorded oral testimony had
previously been allowed. 59 The opinion in Adams displays no
familiarity with these developments in the law and makes no
effort to provide a practical or legal basis for its decision allowing
the use of unrecorded oral testimony. Apart from the inadequacies

54. Id. at 495-98. As possible alternatives to a full transcript, the Court in Draper
suggested "[a] statement of facts agreed to by both sides, a full narrative statement
based perhaps on the trial judge's minutes taken during trial or on the court reporter's
untranscribed notes, or a bystander's bill of exceptions .. " Id. at 495.
55. See the dissenting opinion of Justice Pomeroy in Commonwealth v. Milliken,
450 Pa. at 319, 300 A.2d at 85-86.
56. Commonwealth v. Penta, 352 Mass. at 274-75, 225 N.E.2d at 60-61; Commonwealth v. Milliken, 450 Pa. at 321,300 A.2d at 85 (Pomeroy J., dissenting); State v. Cadigan,
249 A.2d at 759. See also In re Gault, 387 U.S. 1, 58 (1967).
57. 389 F.2d 648 (9th Cir. 1968).
58. 455 F.2d 804 (9th Cir. 1972). See supra text accompanying notes 36-47.
59. State v. Robertson, 111 Ariz. 423,428-29, 531 P.2d 1134, 1135-36 (1975); Lunsford
v. State, 262 Ark. 1, 3, 552 S.W.2d 646, 647 (1977); State v. Spier, 173 N.W.2d 854, 862
(Iowa 1970); State v. Burch, 284 Minn. 300, 308, 170 N.W.2d 543, 549 (1969); Commonwealth v. Milliken, 450 Pa. at 315, 300 A.2d at 81; State v. Jansen, 15 Wash. App. 348,
350-51, 549 P.2d 32, 34 (1976).
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in the court's fourth amendment analysis, the Adams court apparently also overlooked the unambiguous requirements of the Illinois
Constitution.
ARTICLE I, SECTION

6 OF THE ILLINOIS CONSTITUTION

Article I, section 6 of the 1970 Illinois Constitution states, in part,
that "No warrant shall issue without probable cause, supported by
affidavit particularly describing the place to be searched and the
persons or things to be seized." 60 Regardless of the Adams court's
resolution of the fourth amendment issue, the plain wording of
section 6 seems to require that the evidence offered in support of a
warrant be reduced to writing and incorporated into an affidavit.
In fact, in Lippman v. People,61 the Illinois Supreme Court interpreted the same warrant provision in the 1870 Illinois Constitution
63 and
in just this way. 62 In two later decisions, People v. Pral1
64
People v. Elias, the supreme court held that section 6 requires
that testimony acted upon by a magistrate be reduced to writing,
incorporated into a formal complaint and verified by affidavit. 65
The Adams court cited both Lippman and Elias but quoted no part
of either opinion or of article I, and made no effort to harmonize
the result in Adams with Lippman's straightforward reading of

section

6.66

An argument may be made and was advanced by the state in
Adams that since the fourth amendment to the United States Constitution was the prototype for article I, section 6 of the Illinois
Constitution, there is no reason why the two provisions should not
receive the same interpretation. 6 7 Since the fourth amendment

60. ILL. CONST. art. I, § 6 (1970).
61. 175 Ill.
101, 51 N.E. 872 (1898).
62. "This section of our constitution ...[goes] a step beyond the constitution of the
United States, in requiring the evidence of probable cause to be made a permanent
record in the form of an affidavit, .... " Id. at 112, 51 N.E. at 875.
63. 314 Ill. 518, 145 N.E. 610 (1924).
64. 316 Il. 376, 147 N.E. 472 (1925).
65. People v. Elias,316 Il1. at 381,147 N.E. at 474; People v. Prall,314 I1. at 522,145
N.E. at 612. Less than six months before Adams was decided, the supreme court
acknowledged that "there are statements in both Prall and Elias directing that testimony upon which the court acts must be reduced to writing and incorporated in a
formal complaint ....
" People v. McCullum, 66 Ill. 2d 306, 314-15, 362 N.E.2d 307, 311
(1977).
66. City of Chicago v. Adams, 67 Iil. 2d at 432, 367 N.E. 2d at 1301.
67. The argument was raised in the State's Petition for Leave to Appeal at 10-11,
City of Chicago v. Adams, 67 Ill. 2d 429, 367 N.E. 2d 1299 (1977). See also People v.
Reynolds, 350 Ill. 11, 16, 182 N.E. 754, 756 (1932).
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has never been construed to prohibit oral testimony in support of a
search warrant, 68 neither should the Illinois provision be so
construed. This argument finds ample support in the case law of
Illinois.6 9 Indeed, the Illinois Supreme Court has displayed a
marked reluctance to extend the state constitutional guarantee
against unreasonable searches and seizures beyond the boundaries established by the United States Supreme Court's interpretation of the fourth amendment.
When the United States Supreme Court held that hearsay may
be the basis for issuance of a search warrant, 70 the Illinois
71
Supreme Court overruled its earlier decisions holding otherwise.
The court remarked that even before Mapp v. Ohio 72 held the
fourth amendment binding upon the states, Illinois courts had
followed the Supreme Court's fourth amendment decisions in
determining what searches and seizures were reasonable under
article II, section 6 of the 1870 Illinois Constitution. 73 The court
announced that it would continue to apply this rule of parallel
74
interpretation in future cases.
The court, for example, modified its "expectation of privacy" test
for determining the reasonableness of third party consents to
search 75 to conform with an intervening Supreme Court decision, 76 although Illinois had expressed a contrary position less
than a year earlier.7 7 Similarly, after the Supreme Court upheld
the warrantless search of an impounded automobile one week after
the defendant had been arrested for a narcotics violation, 78 the
Illinois Supreme Court overruled its contrary decision, although it
was not obliged to do so.79 Moreover, the court has only once in
this century knowingly interpreted the Illinois search and seizure

68. See supra notes 12-31 and accompanying text.
69. See infra notes 70-86 and accompanying text.
70. Jones v. United States, 362 U.S. 257, 271 (1960).
71. People v. Williams, 27 Ill. 2d 542, 544, 190 N.E.2d 303, 304 (1963).
72. 367 U.S. 643 (1961).
73. 27 Ill. 2d at 544, 190 N.E.2d at 304.
74. Id.
75. People v. Stacey, 58 Ill. 2d 83, 89, 317 N.E.2d 24, 27 (1974).
76. United States v. Matlock, 415 U.S. 164 (1974).
77. People v. Nunn, 55 111. 2d 344, 304 N.E.2d 81 (1973).
78. Cooper v. California, 386 U.S. 58 (1967).
79. The earlier decision was People v. Lewis, 34 Ill. 2d 211,215 N.E.2d 283 (1966), which
was overruled in a series of cases. See People v. Jones, 38 1. 2d 427, 432-33, 231 N.E.2d 580,
583-84 (1967); People v. Brown, 38 111. 2d 353, 357, 231 N.E.2d 577, 579 (1967); People v.
Rossolille, 38 Ill. 2d 316, 319, 231 N.E.2d 585, 587 (1967).
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provision more broadly than the Supreme Court had interpreted
the fourth amendment.8 0
8 1 the court applied
Specifically, in People v. De Filippis,
the
standing principles of Jones v. United States8 2 to defendants who,
arguably, did not come within the scope of Jones in order that
Illinois' constitutional protection against unreasonable searches
and seizures be given full effect and not be unfairly denied.8 3 But
the court retreated from this position six years later when it overruled De Filippis in People v. McNeil.8 4 The McNeil court noted
that prior to De Filippis, Illinois pronouncements leading to the
adoption and application of the exclusionary rule not only coincided with federal constitutional considerations, but fully recognized state constitutional prohibitions against unreasonable
searches and seizures as well.85 By overruling De Filippis,the Illi86
nois court aligned its evidentiary views with the Jones decision.
In a similar vein, the Illinois Supreme Court has on several
occasions remarked that, in interpreting the state constitutional
provision on searches and seizures, it may also rely on lower federal court interpretations of the fourth amendment.8 7 In light of
this judicial policy, the Adams court's failure to cite any of the
federal decisions on the admissibility of oral testimony is surprising. Additionally, the supreme court's approach of interpreting the
state constitution consistently with that of the federal Constitution
was implicit in the Adams opinion. This approach leads to a
defensible rule of constitutional construction where there are at
most only semantic differences between the state and federal provisions under review. In Adams, the difference in wording alone
may well have required a difference in interpretation and, therefore, a different result.
Ironically, the sole voice dissenting from the Illinois Supreme
Court's refusal to extend state constitutional protection beyond
that guaranteed by counterparts in the Bill of Rights has been that

80. People v. De Filippis, 34 Ill. 2d 129, 214 N.E.2d 897 (1967).
81. Id.'
82. 362 U.S. 257, 259-67.
83. 34 Ill. 2d at 135, 214 N.E.2d at 900. The "automatic standing" rule of Jones was
overruled in United States v. Salvucci, 448 U.S. 83, 95 (1980).
84. 53 Ill. 2d 187, 192, 290 N.E.2d 602, 605 (1972).
85. Id. at 190, 290 N.E.2d at 604.
86. Id. at 192, 290 N.E.2d at 605.
87. Id. at 190, 290 N.E.2d at 604. Accord People v. Exum, 382 Ill. 204, 208-10, 47 N.E.2d
56, 58-59 (1943).
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of Justice Goldenhersh, the author of the Adams opinion. Dissenting in McNeil,88 Justice Goldenhersh suggested that article I, section 6 of the 1970 Illinois Constitution sets a higher standard than
does the fourth amendment, and that the court was retreating
from that standard.8 9 When faced with the issue again in Adams,
however, neither Justice Goldenhersh nor any other member of the
court professed that the language "supported by affidavit" in section 6 sets a higher standard than the "Oath or affirmation" language of the fourth amendment. 90
Another, more imaginative approach which was suggested to
but not explicitly relied on by the Adams court would have given a
nonliteral reading to the word "affidavit." 9 1 This argument was
successfully advanced in State v. Badger,9 2 where the supreme
court of Idaho held that the word "affidavit" as used in article I,
section 17 of the Idaho Constitution was broad enough to include
the recording of sworn testimony. Although the Badger court
might not have reached the same result under the facts in Adams,
the opinion does provide support for the argument that the word
"affidavit" is not necessarily restricted to statements reduced to
writing. The Badger court believed that such construction was not
contrary to the spirit and purpose of Idaho's constitution, but
merely recognized advances in technology: "[e]lectronic recording
of sworn testimony is no less reliable and no more perishable than
93
a sworn writing."
Two difficulties emerge when applying this reasoning to the
facts in Adams. First, no permanent record was made of the
informant's testimony. Second, and perhaps more important, the
Illinois Constitutional Convention of 1970 chose to adopt the section 6 warrant provision exactly as it appeared in the 1870 constitution.94 Since electronic recordings were available long before the
drafting of the 1970 constitution, the convention which employed
the language of the 1870 provision without modification must be

88. 53 Ill. 2d 187, 290 N.E.2d 602 (1972). Justice Goldenhersh concurred in part of the
court's opinion as well.
89. Id. at 201, 290 N.E.2d at 610. See also his dissenting opinion in People ex rel. Hanrahan v. Power, 54 Ill. 2d 154, 161, 295 N.E.2d 472, 476 (1973).
90. See supra notes 60-66 and accompanying text.
91. State's Petition for Leave to Appeal at 5, City of Chicago v. Adams, 67 Ill. 2d 429,367
N.E.2d 1299 (1977).
92. 96 Idaho 168, 525 P.2d 363 (1974).
93. Id. at 170, 525 P.2d at 365.
94. RECORD OF PROCEEDINGS SIXTH ILLINOIS CONSTITUTIONAL CONVENTION 1524 (19691970) [hereinafter cited as PROCEEDINGS].
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charged with that knowledge. 95 Moreover, a nonliteral interpretation of the term "affidavit" violates the unambiguous meaning of
the Illinois Constitution. As Justice McFadden argued in his dissent in Badger, the Idaho constitutional provision which states
"no warrant shall issue without probable cause shown by affidavit" is explicit and requires no construction. 96 An affidavit is, as
the dissent explains, a "written statement of facts voluntarily
made and confirmed by the oath or affirmation of the party making it, taken before an officer having authority to administer such
an oath." 97 Applying this literal definition of affidavit to Idaho's
warrant provision indicates that probable cause for a warrant
must be shown by a written statement of facts. The same analysis
holds true for section 6 of the Illinois Constitution.
A third approach which the Adams court might have taken in
reaching its decision begins with the observation that the "language of section 6 of article II of our constitution provides exactly
the same protection whether the warrant be for the search of a
house and the seizure of property or for the search or seizure of a
person. '"98 Thus, the Illinois Supreme Court has held, in People v.
Waitts,99 that an arrest warrant does not meet the requirements of
section 6 unless it is supported by facts which establish probable
cause for the arrest. 10° The court implied, however, that oral testimony might be taken to supplement the deficient allegations of
the written complaint. 101 The Illinois legislature subsequently
amended the arrest warrant statute so that a reviewing judge must
now question under oath the person seeking the warrant. 0 2 The

95. A review of the debate on art. I, § 6 indicates that the convention was familiar with
the various applications of contemporary electronic technology. See PROCEEDINGS, supra
note 94, at 1524 passim. Indeed, the first sentence of art. I, § 6 makes specific reference to
"invasions of privacy or interceptions of communications by eavesdropping devices or other
means." L.L. CONST. art. I, § 6.
96. 96 Idaho at 173, 525 P.2d at 68. In accord with the views expressed by Justice
McFadden are the Montana Supreme Court decisions cited supra note 28, the Florida District Court of Appeals decision in Swartz v. State, 316 So.2d 618 (Fla. App. 1975), and Justice
Manderino's dissenting opinion in Commonwealth v. Milliken, 450 Pa. at 325-26, 300 A.2d
83-84.
97. 96 Idaho at 173, 525 P.2d at 370.
98. People v. Elias, 316 Ill. 376, 382, 147 N.E. 472, 474 (1925).
99. 36 Ill. 2d 467, 224 N.E.2d 257 (1967).
100. People v. Waitts, 36 Ill. 2d 467,469-70, 224 N.E.2d 257, 258 (1967). To the same effect
in construing the fourth amendment is Giordenello v. United States, 357 U.S. 480 (1958).
101. 36 Ill. 2d at 469-70, 224 N.E.2d at 258.
102. ILL REV. SWAT. ch. 38, 107-9 (1981).
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propriety of this procedure has been upheld by the Illinois Appel10 3
late Court.
The use of unrecorded oral testimony to provide the constitutionally required statement of probable cause also occurs in the
context of indictments. Indictments allege criminal activity in
conclusory terms and seldom, if ever, specify the testimony on
which they are based. The Illinois Supreme Court, nevertheless,
has consistently held that an arrest warrant may issue on the
basis of a grand jury indictment. 10 4 Although Illinois law now
requires the transcription of all grand jury proceedings, 10 5 the
supreme court has held that the recording of such testimony is not
constitutionally mandated. 10 6 If unrecorded sworn testimony may
support the issuance of an arrest warrant, then arguably there is
no reason why such testimony may not also support a search
warrant. Although this analogy was suggested to the Adams

court, the court declined to rely on

it.107

The Adams court's treatment of the warrant provision of the
Illinois Constitution appears superficial. Essentially, the court
glossed over the provision which, by its express terms and as
it has been construed, requires that facts in support of probable
cause be reduced to writing and incorporated into an affidavit. The
court did not attempt to develop a doctrine under which oral testimony could be considered, although several viable theories were
suggested by the state. The same objections apply to the court's
analysis of the state statute governing the issuance of search
warrants.

103. People v. Helton, 18 Ill. App. 3d 1077, 311 N.E.2d 183 (1974). In its abstract opinion,
the court stated:
Where a motion to quash an arrest warrant is filed, the judge hearing that motion
must have before him the same knowledge the judge who issued the arrest warrant had in order to make a proper and intelligent judgment as to whether or not
probable cause existed. To this end, the trial judge must look at the same things
the judge who issued the warrant looked at, i.e., both the complaint and the oral
testimony heard under oath at that time. When the trial judge in the case at bar
ruled that he could not go beyond the four comers of the warrant he was in error.
Abstract opinion, issued Apr. 11, 1974, at 7-8.
104. See, e.g., People v. Harding, 34 Ill. 2d 475, 479, 216 N.E.2d 147, 150 (1966); People v.
Clark, 280 Ill. 160, 165-66, 117 N.E. 432, 434 (1917). See Gerstein v. Pugh, 420 U.S. 103, 117
n.19 (1975).
105. hL. Rv. STAT. ch. 38, 112-7 (1981).
106. People v. Lentz, 55 Ill. 2d 517, 520, 304 N.E.2d 278, 279 (1973); People v. Aughinbaugh, 36 Ill. 2d 320, 324, 223 N.E.2d 117, 120 (1967).
107. The analogy was presented in the State's Petition for Leave to Appeal at 13-14 and
the State's Reply Brief at 7, City of Chicago v. Adams, 67 Ill. 2d 429,367 N.E.2d 1299 (1977).
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THE ILLINOIS SEARCH WARRANT STATUTE

Section 108-3 of the Illinois Code of Criminal Law and Procedure
states, in part, that a judge may issue a search warrant "upon the
written complaint of any person under oath or affirmation which
states facts sufficient to show probable cause .... ,,lO8 The statute
would seem to require that all the facts in support of probable
cause be in writing. The Adams court cited but did not quote this
provision and failed to articulate a legal theory, consistent with the
result in the case, which would have accounted for the apparent
import of the statute. 10 9
Without resorting to sophistical statutory construction rules
regarding the "directory" or "mandatory" intent of the legislature
in adopting this provision of the search warrant statute, 110 the
Adams court could have acknowledged the violation of the statute
and still have upheld the warrant. For if the sworn oral testimony
had been shown not to violate any constitutionalguarantee, the
court simply could have held that applying the exclusionary rule
would be inappropriate. The exclusionary rule was fashioned to
deter violations of constitutional rights, not statutory or common
law rights.1 ' The United States Supreme Court has recognized
that a violation of statutory procedures governing the execution of
a search warrant that does not affect a constitutional right does
not require application of the exclusionary rule." 2 The Illinois
Supreme Court has voiced support for this position,11 3 as have the
14
courts of several other states.
In Oregon, for example, the supreme court refused to apply the
exclusionary rule to an arrest made under circumstances contrary
to its understanding of the dictates of the comon law, but not in
violation of any constitutional right." 5 In two other cases, reviewing courts in Michigan" 6 and North Carolina" 7 have held that a
108. ILL REV. STAT. ch. 38,

108-3(1981).
109. 67 Ill.
2d 429, 432, 367 N.E.2d 1299, 1301 (1977).
110. Compare Commonwealth v. Monosson, 351 Mass. 327,221 N.E.2d 220 (1966) (mandatory) with State v. Fariello, 133 N.J. Super. 114, 335 A.2d 582 (1975) (directory).
111. Mapp v. Ohio, 367 U.S. 643(1961).
112. Cady v. Dombrowski, 413 U.S. 433, 449(1973).
113. People v. Curry, 56 Ill.
2d 162, 172, 306 N.E.2d 292, 297 (1973).
114. See, e.g., People v. Burdo, 56 Mich. App. 48, 223 N.W.2d 358 (1974); State v.
Eubanks, 283 N.C. 556, 196 S.E.2d 706 (1973); State v. Valentine, 264 Or. 54, 504 P.2d 84
(1972).
115. State v. Valentine, 264 Or. 54, 504 P.2d 84.(1972).
116. People v. Burdo, 56 Mich. App. 48, 223 N.W.2d 358 (1974).
117. State v. Eubanks, 283 N.C. 556, 196 S.E.2d 706(1973).
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search incident to an arrest which is invalid under state law will
not result in exclusion of evidence where the arrest itself is based
on probable cause. The North Carolina court noted that the words
"illegal" and "unconstitutional" are not synonymous; an arrest is
constitutionally valid when the officers have probable cause to
make it.118 Whether probable cause exists depends upon "whether
at that moment the facts and circumstances within their knowledge and of which they had reasonably trustworthy information
were sufficient to warrant a prudent man in believing that the
[suspect] had committed or was committing an offense." 119
The court went on to state that the exclusionary rule has no
application under such circumstances. 120 It is immaterial, in a
constitutional sense, that a warrant was not obtained before the
defendant was arrested. 121 According to the North Carolina court,
the Constitution does not dictate under what circumstances arrest
warrants are required. 122 Thus, the question of whether an arrest
warrant need be obtained is one of state law. 23 The determination
of what sanctions need be applied for failure to obtain an arrest
warrant is likewise a matter of state law. 24
The Illinois search warrant statute does not specify a sanction
for failure to comply with the requirement that the facts in support
of probable cause be reduced to writing. The statute does provide
generally that "[n]o warrant shall be quashed nor evidence suppressed because of technical irregularities not affecting the substantial rights of the accused."' 125 The Adams court did not indicate under what circumstances a violation of state law alone will
118. Id. at 559, 196 S.E.2d at 708.
119. Id. (quoting Beck v. Ohio, 379 U.S. 89 (1964)).
120. Id. at 560, 196 S.E.2d at 709.
121. Id.
122. Id.
123. Id.
124. Id. The Supreme Court's decision requiring an arrest warrant before entering a
person's home for the purpose of making a nonemergency arrest, Payton v. New York, 445
U.S. 573 (1980), has no bearing on the legal doctrine that a nonconstitutional violation of
state law is to be evaluated by the states themselves.
125. ILL. REV. STAT. ch. 38,
108-14 (1981). Section 114-12(a)(2) of the Illinois Code of
Criminal Procedure lists four grounds on which a search warrant may be quashed and the
evidence seized under its authority suppressed: the warrant is insufficient on its face; the
evidence seized is not that described in the warrant; there was not probable cause for the
issuance of the warrant; or the warrant was illegally executed. ILL REV. SAT. ch. 38,
114-12(a)(2) (1981). This list does not include the failure to set forth all the probable cause
evidence in the written complaint. It may be argued, however, that the third ground, lack of
probable cause, must be read in conjunction with section 108-3, which requires the facts of
probable cause to be stated in the complaint.
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result in exclusion of evidence so obtained. An answer might have
been developed along the lines suggested by the federal courts'
treatment of violations of the rule which governs issuance of federal search warrants, rule 41 of the Federal Rules of Criminal
126
Procedure.
Like the Illinois search warrant statute, the federal rules contain
a general statement that "[a]ny error, defect, irregularity or variance which does not affect substantial rights shall be disregarded."' 127 Although the requirements of rule 41 have been extensively
litigated, relatively little case law addresses the question of to what
extent the failure of a warrant to conform to provisions of rule 41
not concerned with probable cause and particularity of description
will trigger the exclusionary rule. The Second Circuit has formulated a tentative standard by which the significance of these
infractions might be evaluated. 128 In general, violations should
not lead to exclusion unless either of two conditions have been
fulfilled. First, there must be "prejudice."' 129 As defined, prejudice
would exist where it was determined that, had the rule been followed, the search might not have occurred or would not have been
so abrasive. 130 Second, exclusion should occur even in the absence
of prejudice where there is evidence of intentional and deliberate
disregard of a provision in the rule. 31
The Adams warrant might have been upheld on this theory. The
argument for prejudice could be defeated on both fronts. First,
Judge Pompey would no doubt have issued the warrant had all the
testimony been reduced to writing in full compliance with the statute; and second, the use of oral testimony did not affect the circumstances of the search itself. Moreover, it would be difficult to
argue that Officer Vega intentionally and deliberately disregarded
the requirements of the Illinois search warrant statute where, prior
to the appellate court decision in Adams, no reviewing court in
Illinois had considered the propriety of using oral testimony.' 32
Theories aside, the problem remains that in Adams there was no
permanent record of the informant's testimony. At least one federal court has held that the absence of such a record deprives an

126.

127.
128.
129.
130.
131.
132.

FEi. R. CRIM. P. 41
FED. R. CRIM. P. 52(a).

United States v. Burke, 517 F.2d 377, 385-87 (2d Cir. 1975).
Id. at 386.
Id. at 386-87.
Id. at 387.
See supra notes 3, 8.
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accused of a substantial procedural safeguard and requires that
133
such testimony be excluded.
CONCLUSION
A review of the preceding sections reveals serious flaws in the
Adams opinion. First, the court decided a question of first impression in Illinois without citing a single opinion from another jurisdiction upholding on federal constitutional grounds the use of
unrecorded oral testimony, although many such cases were presented to the court. Second, the court did not come to grips with the
substantial policy arguments that have been raised against
admission of unrecorded oral testimony. Third, the court apparently ignored the express requirement of article I, section 6 of the
1970 Illinois Constitution that the evidence in support of probable
cause be made part of the permanent record by way of affidavit.
Fourth, the court failed to articulate a theory of admissibility
which would have harmonized its holding with the apparent
import of the state constitutional provision on warrants. Finally,
the court did not develop a standard under which nonconstitutional violations of the state statute governing the issuance of
search warrants could be evaluated.
In discussing the Illinois reviewing courts' treatment of other
search and seizure issues, one commentator has remarked that the

133. See United States v. Turner, 558 F.2d 46,53 (2d Cir. 1977) (adopting the standards of
United States v. Burke, 517 F.2d 377 (2d Cir. 1975)). See also United States v. Mendel, 578
F.2d 668, 673 (7th Cir. 1978).
In 1972, rule 41 was amended to allow for the use of oral testimony "provided that such
proceeding shall be taken down by a court reporter or recording equipment and made part of
the affidavit." FED. R. CriM. P. 41. The Advisory Committee Notes state that the recording
"is to insure an adequate basis for determining the sufficiency of the evidentiary grounds

foi the issuance of the search warrant if that question should later arise." In light of the
amendment and the commentary, it is apparent that the failure to preserve such testimony
will now lead to its exclusion and the decisions have so held. See United States v. Hittle, 575
F.2d 799,802 (10th Cir. 1978); United States v. Acosta, 501 F.2d 1330, 1333-34 (5th Cir. 1974);
United States v. Hill, 500 F.2d 315, 332 n.3 (5th Cir. 1974). Before the amendment, the
circuits were divided on this question. See Annot., 24 A.L.R. FED. 107 (1975).
In 1977, rule 41 was again amended to allow a warrant to issue "upon sworn oral testimony communicated by telephone or other appropriate means." FED R. CRIM. P. 41 (c)(2)(A).
Subparagraph (c)(2XD) requires the magistrate to place the requestor and any witness under
oath and, if a voice recording device is available, to record the proceeding. If a voice recording is not available, the proceeding must be recorded verbatim stenographically or in
longhand. The telephone search warrant process has been upheld as constitutional by the
courts. See United States v. Mendel, 578 F.2d 668, 673 (7th Cir. 1978); United States v.
Turner, 558 F.2d 46, 50-51 (2d Cir. 1977); People v. Peck, 38 Cal. App. 3d 993, 113 Cal. Rptr.
806 (1974).
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courts have arrived at their positions without appreciating the
"complex and controversial nature of the issues before them." 134
The courts were criticized for proceeding as if the issues had never
been addressed by any court and for not citing any precedent or
any cases which might have been useful by analogy. 135 The courts
were similarly faulted for not considering any arguments against
the positions they adopted, and for even ignoring Illinois prece36
dents directly on point.
These criticisms apply equally to the Adams decision. The
Adams court stated that it was deciding only the narrow question
of "whether the independent basis for the issuing judge's determination of the reliability of the informant may be based on evidence
other than the contents of the affidavit." 137 The critical nature of
the informant's testimony, without which probable cause could not
have been established, belies this disclaimer. The court did not
expressly decide whether unrecorded oral testimony is generally
admissible whenever a search warrant is sought. But regardless of
the intended scope of the opinion, future cases are likely to arise
where the state will rely on Adams to admit unrecorded oral testimony for purposes other than proving the reliability of a hearsay
informant. When this happens, the Illinois Supreme Court will
have an opportunity to reconsider its opinion.

134. Haddad, Arrest, Search and Seizure: Six Unexamined Issues in Illinois Law, 26 DE
PAUL L. REV. 492, 493 (1977). The six issues which Professor Haddad reviewed were: (1) the
validity of a search incident to an arrest which violates state law, (2) search incident to
arrest under an invalid penal statute or ordinance, (3) apparent authority in consent search
cases, (4) homicide scene searches, (5) entry of home to arrest resident without probable
cause to believe that he is within, and (6) warrantless entries to effect nonemergency arrests.
135. Id. at 497, 511, 528.
136. Id. at 497, 528.
137. 67 Ill. 2d 429, 433, 367 N.E.2d 1299,1301 (1977).

