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Two decisions of the United States Supreme Court in the last three years'
regarding the Sixth Amendment right of confrontation of adverse witnesses
have substantially changed constitutional law as to the admissibility of hearsay
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statements as evidence in criminal trials.' One consequence is that it may be
more difficult to bring successful prosecutions in domestic battery and child
abuse cases in which the alleged victim has identified the attacker but is unwilling to testify at trial. This article will explain the scope of the decisions and
indicate the issues that remain to be clarified or resolved regarding the operation of the Confrontation Clause.
SIXTH AMENDMENT BACKGROUND

The Sixth Amendment provides that defendants in criminal cases have the
right to confront witnesses.' For many years, the United States Supreme
Court held that an unavailable witness's out-of-court statement would be admitted against a defendant if it is shown to be reliable, either because it falls
within a "firmly rooted hearsay exception" or because it bears "particularized
guarantees of trustworthiness." 5 In 2004, the Supreme Court abandoned the
Roberts rule and substituted a new rule under Crawford v. Washington.'
CRAWFORD V. WASHINGTON

Crawford involved an appeal from the conviction of Michael Crawford for the
nonfatal stabbing of Kenneth Lee.' Michael and his wife Sylvia had gone to
Lee's apartment, angered by an earlier incident in which Lee had allegedly
tried to rape Sylvia.' Michael and Lee got into an argument, in the course of
which Michael stabbed Lee with a knife. 9 Both the Crawfords gave statements
to the police about the fight.'o Michael indicated that he might have seen Lee
reach for a weapon." Sylvia indicated that Lee had nothing in his hands and
was using them to ward off Michael's attack; however, she also stated that,
during the fight, Lee put a hand in his pocket.' 2 Sylvia did not testify at trial
because of the State of Washington's marital privilege, which generally bars
one spouse from testifying without the other spouse's consent. 3 The testimony of the police officer who obtained Sylvia's statement was admitted as
satisfying the Roberts test-it was held to be reliable and trustworthy because
Sylvia was an eyewitness to the attack, was questioned by a police officer, and
corroborated much of Michael's story."
In Crawford, the Court reviewed the historical record preceding the adoption
of the Confrontation Clause." Although it traced the right to confront one's
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accusers to Roman times, most of the Court's analysis focused on English and
colonial precedents in the 200 years prior to the adoption of the Bill of
Rights. 16 One famous trial that influenced the Court's legal analysis was the
treason trial of Sir Walter Raleigh in 1603.17 The main evidence against Raleigh consisted of the answers made by Lord Cobham, Raleigh's alleged accomplice, when questioned before the Privy Council, a proceeding closed to the
public and outside of Raleigh's presence.'" Over his objections, Cobham's
testimony was read to the jury trying Raleigh.' 9
Raleigh's defense was that Cobham had given his testimony in order to obtain
mercy and would not have repeated his allegedly inaccurate testimony if required to speak at Raleigh's trial.2 0 Refusing to order Cobham to testify, as
demanded by Raleigh, the judges convicted Raleigh and ordered his execution.21 Because of the subsequent view that Raleigh's trial had been unfair,
English law was changed to require face-to-face testimony at trials for treason.22 A subsequent decision of the Court of King's Bench in 1696 barred
admission of a statement, not subject to cross-examination when made, of a
person who had died before trial.2 3
The Crawford Court indicated that its review of history underlying the Sixth
Amendment led to two conclusions. 24 First, the main evil at which the Confrontation Clause was directed was the use of ex parte examinations of witnesses as evidence against the accused-that is the use of testimony not given
live at trial in the presence of the defendant and subject to cross-examination.5 Testimony is "a solemn declaration or affirmation made for the purpose of establishing or proving some fact. 2 6 Second, "the Framers would not
have allowed admission of testimonial statements of a witness who did not
appear at trial unless he was unavailable to testify, and the defendant had had a
prior opportunity for cross-examination." 27 In the Court's view, these requirements were not subject to court-created exceptions beyond possibly those already existing at common law. 28 These involved admission of business
records, statements in furtherance of a conspiracy, and dying declarations.
Justice Scalia's opinion for the Court in Crawford held that the meaning of the
Sixth Amendment protection of the right of confrontation should not be left
to changing determinations of reliability."o The Court criticized Roberts because it

3
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[A] llows a jury to hear evidence, untested by the adversary process, based on
a mere judicial determination of reliability. It thus replaces the constitutionally prescribed method of assessing reliability with a wholly foreign one....
The Raleigh trial itself involved the very sorts of reliability determinations
that Roberts authorizes. In the face of Raleigh's repeated demands for confrontation, the prosecution responded with many of the arguments a court
applying Roberts might invoke today: that Cobham's statements were selfinculpatory, . . . that they were not made in the heat of passion, ... and that
they were not "extracted from [him] upon any hopes or promise of
Pardon." 3 1
As a result of Crawford, evidence is subject to different treatment depending on
whether it is deemed to be testimonial. 3 2 Admissibility of proof under state
evidentiary rules, as a result of a finding of reliability, does not necessarily
satisfy the constitutional requirements."

The Confrontation Clause applies

only to testimonial evidence; any other evidence is admissible if it meets evidentiary tests such as the hearsay rules.3 ' As to testimonial evidence, "the
Sixth Amendment demands what the common law required: unavailability and
a prior opportunity for cross-examination." 3
In Crawforde the Court found
the evidence in that case to have been inadmissible because it was testimonial
and had not been subject to cross-examination."6
Although the decision did not spell out the definition of the term "testimonial," the Court indicated that "it applies at a minimum to prior testimony at a
preliminary hearing, before a grand jury, or at a former trial; and to police
interrogations. These are the modern practices with closest kinship to the
abuses at which the Confrontation Clause was directed." 37 Because Sylvia's
statement was used against her husband in his trial, was obtained during police
questioning, and was not subject to cross-examination by Michael, either when
it was made or at trial, its admission violated the Confrontation Clause, necessitating reversal of Michael's conviction."
In addition to not defining "testimonial," the Court did not define "police
interrogation," which it indicated was one category of testimonial statements."

Consequently, it was unclear whether all or only some statements
obtained by police are excluded from evidence because they were not subjected
to cross-examination. 4 0 The Crawford Court indicated that it was using the

'

term "interrogation" in a colloquial rather than technical sense, but found that
Sylvia's statement was "knowingly given in response to structured police questioning, [and this] qualifies under any conceivable definition." 4

4
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As to the other categories that the Crawford Court clearly identifies as testimonial, there usually should be no bar to introduction at a trial of the testimony
of an unavailable witness whose statement had been made at a prior trial or
preliminary hearing because defendants are present and are allowed to crossexamine.4 2 Grand jury testimony, another category of statements held to be
testimonial, is given outside the presence of the defendant or of counsel; therefore, it would be inadmissible under this test.4 3 Similarly, any statement obtained by the police that is held to be testimonial would be inadmissible
because it too will not have been subjected to cross-examination.
DAVIs v. WASHINGTON

.

In 2006, the Supreme Court, in Davis v. Washington again addressed the
meaning of the Confrontation Clause in determining whether statements by
persons not subject to cross-examination and introduced into evidence were
testimonial.45 The decision announced tests to distinguish testimonial from
non-testimonial evidence, in order to decide the cases before the Court and to
provide guidance to trial and appellate courts addressing these issues 4 6
In Davis, the evidence admitted was the transcript of a 911 call in which Michele McCottry complained that Adrian Davis was punching her.4 7 At Davis'
trial, the officers testified regarding their observations about McCottry's injuries." Because McCottry did not take the stand, the only evidence about the
cause of the injuries was the 911 tape, which was admitted over Davis' assertion that doing so violated his Sixth Amendment rights.4 9
In the other case addressed by the Davis decision, the facts concerned a police
visit to the home of Hershel and Amy Hammon, where a domestic disturbance
had been reported.o Officers found Amy alone on the front porch.

She had

no visible injuries, appeared to the police to be "somewhat frightened," and
told them "nothing [was] the matter." 52 With her permission, the officers
entered the house, where they observed some property damage in the living
room.5 3 The officers kept the couple apart, refusing to allow Hershel to be
present when Amy was questioned.5 4 Police interrogated both of the Hammons and obtained Amy's statement that Hershel had broken the glass front of
a heater in the living room and pushed her face into the broken glass.55 Amy
was subpoenaed to testify at Hershel's trial for battery, but she did not appear.56 Her written statement about the incident, obtained after she answered
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the police questions, was admitted into evidence over Hershel's objection that
he had no opportunity to cross-examine Amy."
Both Davis and Hammon were convicted." State appellate and Supreme
courts affirmed the convictions, rejecting the Sixth Amendment claims and
holding that the evidence was not testimonial under Crawford5 The United
States Supreme Court affirmed Davis' conviction, but reversed the judgment as
to Hammon.6 0
In the opinion for a nearly unanimous Court,' Justice Scalia announced the
test to distinguish testimonial and non-testimonial statements:
Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of
the interrogation is to enable police assistance to meet an ongoing emergency. They are testimonial when the circumstances objectively indicate that
there is no such ongoing emergency, and that the primary purpose ofthe
interrogation is to establish or prove past events potentially relevant to later
criminal prosecution. 62

Referring to language in Crawford defining testimony as "a solemn declaration
made for the purpose of establishing or proving some fact," the Davis opinion
distinguished between "[a]n accuser who makes a formal statement to govern-

ment officers" [testimonial] and "a person who makes a casual remark to an
acquaintance" [non-testimonial].
Applying these tests to the facts of the Davis case, the Court concluded that
McCottry's statements to the 911 operator were not testimonial because they

were made by a person facing an ongoing emergency rather than one reporting
the facts of a completed crime.64 McCottry was seeking help against an ongoing physical threat and the 911 operator's questions about the identity of the
attacker were necessary to provide information to the police to assist them in
responding to the call.6 5

The Davis Court contrasted these facts with those in

Crawford, in which the police questioning was in a structured environment
and occurred several hours after the completion of the crimes.6 6
Davis assumed, arguendo, that interrogation for Crawford purposes may be performed not only by police, but also by 911 operators, who often are not part of
a police force.67 Although the answers to the initial questions from the operator were non-testimonial, the Court noted that subsequent questions may have
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elicited testimonial responses because they occurred after the emergency ended,
once McCottry told the 911 operator that Davis had left the house and driven
off.6 8 Because the issue in Davis concerned only McCottry's initial statements
complaining that she was being beaten and identifying Davis as her assailant,
the Court had no reason to rule on the admissibility of the subsequent
statements.6 9
According to the Davis Court, the statement made by Amy Hammon was
similar to those found to be testimonial in Crawford.7 0 In both cases, the
crime was no longer in progress at the time the police obtained the information.7 ' The police were not dealing with a crime in progress or responding to
a cry for help, unlike the situation in Davis.7 2 When the officer spoke to Amy
Hammon, the sole motivation was to investigate a possible completed crime.7 3
The Court noted that the police kept husband and wife separated and would
not allow Hershel to be with Amy during her questioning, although it is unclear how important those facts are to its conclusion that the questioning led to
testimonial evidence.
Issues Unresolved by the Supreme Court
Crawford reversed a long-standing rule to bar the introduction into evidence of
a substantial amount of evidence which was previously admissible.7 ' The decision completely separates the application of the constitutional standard of the
Confrontation Clause from the application of evidentiary rules as to hearsay;
constitutional requirements of unavailability and opportunity for cross-examination apply to all testimonial evidence, while non-constitutional evidentiary
rules govern the admissibility of all non-testimonial evidence.7 6 Although Davis has provided some clarification for determining what are testimonial statements, numerous questions remain, which will need to be addressed in
subsequent cases applying the standards of Crawford and Davis.7 If decisions
implementing the Confrontation Clause are contradictory or diverge from the
Supreme Court's intention, the Court may again need to address questions
about the meaning of the Confrontation Clause.
Among the unresolved questions are the following:
1) When, if ever, will statements of fact relevant to criminal charges made to
government officials other than police be held to be testimonial?
2) When, if ever, will statements of facts relevant to criminal charges made to
non-government persons be held to be testimonial?
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3) When there are multiple reasons for engaging in questioning, how will
courts determine the primary purpose of the interrogation?
4) In determining the primary purpose for the interrogation, should a court
focus on the motivation for the speaker to give the statement, or upon the
purpose for the questioner obtaining the information, or both?
5) Does the Crawford rule make an exception for dying declarations? Are there
other exceptions that will be recognized to the rule?
6) Are statements made by injured persons, implicating others in criminal activity and made to medical personnel, to be viewed as admissible hearsay or
as inadmissible testimonial statements?
It is possible that Crawfordwill have a disproportionate effect of barring admission of statements of alleged victims of domestic abuse and child abuse, crimes
regarding which there is substantial reluctance of victims to testify.7 1 It will be
important to find out if prosecutors are significantly impeded in bringing such
prosecutions as a result of not being able to admit into evidence statements
made by the victims to police or medical personnel or others.
Such a result
does not challenge the appropriateness of the Court's ruling in Crawfordbut it
may suggest the need for devoting additional resources or developing alternative strategies which can assist in the prosecution of these crimes, consistent
with the requirements of the Confrontation Clause."
Crawforddistinguished between solemn declarations made under police interrogations and casual statements made to acquaintances." Because many statements of fact fall between those two categories, the language of Crawford is not
particularly helpful in determining whether some of those statements should
be classed as testimonial and thus subject to Confrontation Clause
requirements.8 2
A great deal of investigation of matters which may lead to criminal prosecution
is done by persons other than police. For example, school teachers and social
workers frequently attempt to discover whether crimes have been committed,
injuries have occurred, and whether danger of further harm continues to exist.83 Doctors, nurses, and other hospital and medical office personnel routinely encounter injured persons and ask questions to ascertain facts that may
be relevant to possible criminal charges.8 4 Corporate security personnel, whose
numbers exceed the numbers of sworn police officers in the United States,
daily conduct numerous investigations of behavior which may well be criminal.8 5 Supervisory officials and attorneys frequently investigate and often un-

8
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cover evidence of wrongdoing which may violate criminal statutes.

It is

important to know when or whether statements they hear, record or put into
writing are subject to the requirements of the Confrontation Clause when
sought to be introduced in criminal proceedings.
In Davis, the Supreme Court declined to rule whether questioning by a 911
operator could be testimonial under the Sixth Amendment. 6 The Court
stated that it need not answer the question once it determined that the statements at issue were not testimonial because they concerned an ongoing crime
and constituted a cry for help.8 7 Subsequent cases will likely consider the issues regarding hearsay declarations made to many non-police investigators.
Courts may formulate absolute rules that certain types of interrogations do not
yield statements subject to the Confrontation Clause, or the courts may follow
the lead of the Supreme Court in Davis by declining to rule on the question
while determining under all the circumstances whether the statements were
testimonial. 8 8
If the crucial distinction made in Davis is whether interrogation is about a
continuing or completed crime, then a great deal of investigation and interrogation will likely lead to statements being declared testimonial." However,
the Court in Davis also referred to the formalities surrounding the taking of
the statement in Crawford as being important in determining if the statement
was testimonial.9 o On the other hand, the Davis opinion also found the situation regarding Amy Hammon to be "not much different" from that in Crawford, although the officers questioning Hammon did not employ most of the
mechanisms which had created the formality found in Crawford.9
Furthermore, the Davis Court has required an objective determination
whether the primary purpose of the questioning was to obtain a statement
which could be used in a criminal prosecution. 92 When there clearly is more
than one reason for conducting an interrogation, courts may have difficulty
determining the primary purpose. Examples that illustrate this problem can be
easily imagined in regard to questioning of a possible rape victim at a hospital
or of a child showing signs of abuse in a school. Among the motives for the
inquiries are learning of physical injuries and providing medical or other care,
discovery of whether the alleged victim continues to be at risk of further harm,
whether there are other persons immediately at risk of similar injury, and ascertainment of specific facts for use in criminal prosecutions and/or in employment decisions. 93

9
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Sexual assaults, whether of adults or children, and domestic violence cases are
among the least prosecuted of serious crimes, in part because of the frequent
unwillingness of alleged victims to testify against those who may have battered,
assaulted or abused them.94

In recent years, there has been a trend to prose-

cute such cases more frequently without the testimony of the victim, particularly in instances in which the victim has named the perpetrator to police or
other persons questioning the victim at the time of the alleged offense or
shortly thereafter.9 5 The bringing of charges in both cases involved in Davis is
indicative of this trend. Although police testimony established that Michelle
McCottry had been injured recently, the only proof that Davis was the perpetrator of the harm came from the testimony of the 911 operator relating what
McCottry said.96

Similarly, only Amy Hammon's statement to police provided evidence that Hershel had pushed her face into broken glass on the floor
of their living room.97 Neither McCottry nor Hammon testified at the trials.9 8 Although the Supreme Court found the evidence admissible in McCottry's case, the suppression of the evidence in Hammon's case is likely to be a
more common result because most statements will be obtained, as in Hammon,
after the crime has been completed, rather than in the course of the ongoing
crime, as in Davis.99
Various briefs urged the Court to find that the statements were properly admitted in both cases, on a variety of rationales, and warned the Court that any
contrary ruling would have a deleterious effect on the prosecution of domestic
violence and child abuse cases, which so often have victims who are unwilling
or unable to testify at trial. 0o Rejecting the pleas of amici curiae, to declare
admissible all statements made to 911 operators or to police making initial
investigations of crime, the Court instead set out the tests and insisted on a
totality of the circumstances analysis.' It will be important for researchers to
try to discover whether the new rules of Confrontation Clause jurisprudence
adversely affect the ability of prosecutors to prove such cases.' 02 If such a
result is shown to occur, which is not a certainty, it may be appropriate to
devote additional resources to developing evidence and to encouraging alleged
victims of such trials to cooperate more often in their prosecution.
It is likely that criminal cases involving evidence of dying declarations against a
defendant will bring defense challenges to the admissibility of such statements,
so that issue left open by Crawford can be addressed.' 0 3 Although the Court
suggested that such statements might be admitted for historical and precedential
reasons and that no other exception should be allowed, that language is dicta

10
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and thus not binding on courts."o4 If dying declarations are admitted because
of their presumed reliability despite not being subjected to cross-examination,
perhaps other exceptions to Crawford's rule will be allowed based on similar
showings of reliability and precedent.
Throughout his tenure on the Supreme Court, Justice Scalia has been a champion of enforcing the literal meaning of the Confrontation Clause, rejecting
arguments that other reliable procedures are adequate in the absence of crossexamination and face-to-face confrontation.0os In Crawford and Davis, Scalia
has appeared able to lead the Court to support his position, although it represents an abandonment of settled precedent and could have a significant effect
of the prosecution of some cases. Certainly, the Court in Davis has provided a
fuller definition of "testimonial" than Crawford did, but the new standard is
still unclear, and there are many important questions about the scope of the
Crawford rule which remain to be decided by subsequent cases.
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