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history.?® Finally, he argued that he was treated differently than other
officers who engaged in similar conduct, in part because of his race.
(Officer Shepherd is Black.)'%°

After hearing all the evidence during this Loudermill
proceeding, Chief O’'Toole issued a fairly detailed written decision.’" In
it, she said that she found Officer Shepherd’s competing experts to be
“unconvincing” and believed that his arguments conflated lawfulness
under the Fourth Amendment with permissibility under Seattle’s
more stringent use of force policy.1°2 She then walked through a
detailed assessment of how she believed Officer Shepherd’s conduct
violated the use of force policy and warranted termination of his
employment, particularly when viewed in conjunction with his previous
disciplinary history.1%3

Attached to the end of Chief OToole’s findings was a page
entitled “Appeal of Final Disposition,” which laid out Officer Shepherd’s
options for challenging the decision she issued in the Loudermill
hearing.’%¢ As discussed in the next Section, even after a police
supervisor issues a disciplinary decision, this is often just the beginning
of the process. Before the punishment is final, officers must ordinarily
be given a chance to appeal.

B. Disciplinary Appeals

Once an officer receives a disciplinary sentence issued by a police
supervisor, civilian review board, or city administrator, the officer
generally has an opportunity to appeal the decision.'% Prior studies
suggest that many police departments afford officers with similar
appeal procedures. To begin with, departments commonly give officers
multiple layers of appeal, normally culminating in binding arbitration
as a final layer of protection.®6 Communities use a couple of common

99. Id.

100. Id.

101. Id. (providing Chief O'Toole’s decision under “Determination of the Chief” subheading).

102. Id.

108. Id. (“You previously received a ten day suspension in 2009 for violating a different SPD
policy where your failure resulted in the death of a victim; as such, you should be acutely aware of
the potentially dire consequences of disregarding policies created to protect the public.”).

104. Id.

105. In some cities, this appeals process helps bolster an otherwise informal or less rigorous
earlier determination that an officer engaged in misconduct. The law allows the original
Loudermill hearing to be relatively cursory in jurisdictions where officers are granted a full
hearing on appeal. In other jurisdictions, officers are afforded elaborate or robust hearings both in
the initial predisciplinary hearing and on appeal in a postdisciplinary hearing.

106. Rushin, supra note 25, at 571 (“The median police department in the dataset offers police
officers up to four layers of appellate review in disciplinary cases.”).
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approaches to select the identity of arbitrators that will hear these
appeals. Some unionized agencies negotiate over the identity of the
outside arbitrator that will hear appeals as part of the collective
bargaining process. More commonly, though, police departments
employ an alternative strike process or some similar selection
methodology.1°7 Under this selection method, the parties are presented
with a panel of arbitrators.1%® Each side then alternatively strikes one
name from this panel until a single name remains.!%° That person then
becomes the arbitrator for the appeal.l1?

After the parties have selected an arbitrator, many communities
give this decisionmaker authority to conduct something akin to a de
novo hearing to review conclusions reached by management.!’! During
this hearing, the arbitrator is often tasked with determining whether
“Just cause” existed for the disciplinary action, and the employer bears
the burden of proving its case by a preponderance of the evidence or, in
some cases, by clear and convincing evidence.!12 In defining “just cause,”
it is common for arbitrators to employ the so-called Daugherty test, or
to employ an understanding of “just cause” that resembles this test.1!3
This seven-prong test, developed by Arbitrator Carroll Daugherty in
1964, asks:

1. Did the Employer give the employee forewarning or foreknowledge of the possible or
probable consequences of the employee’s disciplinary conduct?

2. Was the Employer’s rule or managerial order reasonably related to (a) the orderly,
efficient, and safe operation of the Employer’s business, and (b) the performance that the
Employer might properly expect of the employee?

107. See, e.g., Collective Bargaining Agreement Between the City of Fairbanks and Public
Safety Employees Association, Fairbanks Police Department Chapter Local 83, at 11 (Dec. 23,
2011), http://www.psea.net/wp-content/uploads/2015/02/2011-City-PSEA-CBA-agreement-04-03-
12-3.pdf [https://perma.cc/LK3X-2YUV] (establishing alternative striking methodology from
prearranged list of arbitrators); Agreement Between City of Corpus Christi and the Corpus Christi
Police Officers’ Association 18-19 (Sept. 17, 2015), http://www.corpuschristipoa.net/
docs/contracts/2015_2019_City_CCPOA_FINAL_CONTRACT.pdf [https://perma.cc/L4S8-VQZR]
[hereinafter Corpus Christi Agreement] (establishing alternative strike procedure).

108. Corpus Christi Agreement, supra note 107, at 19 (providing that the department should
receive a panel of seven assigned arbitrators from the National Academy of Arbitrators or another
qualified agency).

109. Id.

110. Id. .

111. Rushin, supra note 25, at 576—78 (explaining that around 70% of the jurisdictions in that
study provide a de novo hearing on appeal).

112. Tyler Adams, Note, Factors in Police Misconduct Arbitration Outcomes: What Does It
Take to Fire a Bad Cop?, 32 AB.A. J. LAB. & EMP. L. 133, 140-41 (2016) (describing the
commonality of these standards in review of police disciplinary cases).

113. John J. Hindera & Jyl J. Josephson, Reinventing the Public Employer-Employee
Relationship: The Just Cause Standard, 22 PUB. ADMIN. Q. 98, 105 (1998) (quoting Enter. Wire,
Co., 46 Lab. Arb. Rep. (BL) 359, 363—64 (1966) (Daugherty, Arb.)) (discussing the seven-prong
Daugherty test).
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3. Did the Employer, before administering the discipline to an employee, make an effort
to discover whether the employee did in fact violate or disobey a rule or order
of management?

4., Was the Employer’s investigation conducted fairly and objectively?

5. At the investigation, did the “judge” obtain substantial proof that the employee was
guilty as charged?

6. Has the Employer applied its rules, orders and penalties evenhandedly and without

discrimination to all employees?

7. Was the degree of discipline administered by the Employer in a particular case

reasonably related to (a) the seriousness of the employee’s proven offense, and (b) the

record of the employee in his service with the Employer? 114

While this test is referenced frequently in police disciplinary
appeals, it is by no means a rigid or exhaustive standard of review. As
one arbitrator remarked in a police arbitration award from Michigan,
“although it is hard to define, a good arbitrator knows whether just
cause exists when s/he reviews the facts, evidence and testimony in the
case that has been presented to him or her for decision.”'? In any event,
“just cause” standards generally provide arbitrators with broad
authority to review the sufficiency of the evidence presented against the
officer, the procedural due process protections afforded to the officer
during the investigation and earlier adjudication, the proportionality
of the punishment to the alleged offense, and the consistency
of the punishment with that given to other officers accused of
similar wrongdoing.!16
Although collective bargaining agreements and internal

departmental policies describe arbitration in this context as an appeal,
that name may be a bit of a misnomer, at least as we normally use the
word in other areas of law. In the American justice system, appeals are
normally limited in scope.l’” For example, while litigants may be able
to challenge to an appellate court the legal decisions made at their tral,
litigants often have little opportunity to challenge factual findings
made by juries or punishments issued by trial courts within the
statutorily authorized range.}'8 In most cases, appeals in our criminal

114, Id.

115. In re Emp. & Police Officers Ass’n of Mich., 137 BNA LA (BL) 1534, 1542 (2017) (Scales,
Arb.) (emphasis omitted) (redacted).

116. See Hindera & Josephson, supra note 113, at 106-10 (discussing the procedural due
process goals served by the just cause standard).

117. Martin B. Louis, Allocating Adjudicative Decision Making Authority Between the Trial
and Appellate Levels: A Unified View of the Scope of Review, the Judge/Jury Question, and
Procedural Discretion, 64 N.C. L. REV. 993, 993 (1986) (concluding that in the United States,
“appellate courts almost never decide cases de novo”).

118. Id. (noting that the “primary function” of an appellate court is to correct legal errors made
at the trial court below).
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justice system involve challenging the procedural sufficiency of the
earlier trial, not the substantive findings of the jury, unless those
findings are clearly erroneous or unreasonable.119

By contrast, appeals of internal disciplinary action against
police officers operate, effectively, as an opportunity to re-adjudicate the
matter in front of an arbitrator, with the disciplinary sentence issued
by the police department as a ceiling for the possible punishment. This
realization has significant implications for the practical ability of a
community to oversee its police department. Take the example of
Detroit, Michigan, which has created a seemingly powerful civilian
review board.'?0 This seven-person board purports to be one of the few
in the United States to have the power to subpoena information,
conduct independent investigations, and discipline officers.!2! At first
glance, Detroit looks like a model of civilian control of law enforcement.
But like most big cities, Detroit has established a disciplinary appeals
process that allows officers to challenge to an arbitrator any discipline
handed down by the city or the civilian review board.122 And the officers’ -
union contract grants this arbitrator authority to determine
independently whether just cause exists for punishment.!23 This
procedural redundancy may diminish the practical importance of the
city’s civilian oversight apparatus, because “[tlhe ultimate power
resides with an appellate arbitrator.”124

As discussed in more detail in the Article, this transferring of
oversight ability from democratically accountable actors to arbitrators
may result in relatively frequent reductions in officer discipline. And,
as Judge Thelton Henderson of the U.S. District Court for the Northern
District of California explained, “[jlust like any failure to impose
appropriate discipline by the (police) chief or city administrator, any
reversal of appropriate discipline at arbitration undermines the very
objectives” of any police reform effort.125

119. Id. at 993-95; see also Robert L. Stern, Review of Administrators, Judges and Juries: A
Comparative Analysis, 58 HARV. L. REV. 70, 72 (1944) (explaining how, ordinarily, determinations
of facts by earlier adjudicators are treated with “considerable, though varying degrees of, respect”
on appeal).

120. Ofer, supra note 80, app. at 1055.

121. Id. at 1043 (“[TThe only review board that has a leadership structure that is not majority
nominated by the mayor and is empowered with subpoena, disciplinary, and policy review
authorities, is Detroit’s.”).

122. Master Agreement Between the City of Detroit and the Detroit Police Officers Association
11-16 (Oct. 2014), https:/staticl.squarespace.com/static/559fbf2bedb08ef197467542/t/55a26d54
e4b02ec06b2a86ed/1436708180775/Detroit+police+contract.pdf [https://perma.cc/83U7-ZKCH].

123. Id. at 11-13.

124. Rushin, supra note 25, at 583.

125. Matthew Artz, Judge Orders Investigation into Oakland’s Police Arbitration Losses,
MERCURY NEWS, https://www.mercurynews.com/2014/08/14/judge-orders-investigation-into-
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I1. EXISTING LITERATURE

A handful of existing academic studies have found that
arbitration is the most common mechanism for adjudicating police
disciplinary appeals. And a number of media examinations have found
that a significant number of police disciplinary appeals result in the
reversal or reduction of disciplinary penalties against officers.
Nevertheless, less research has examined the outcomes of police
disciplinary appeals—specifically, the outcomes of appellate arbitration
in police disciplinary cases. As this Part explains, this study seeks to
consider this important research question. The existing studies roughly
fall into three general categories.

First, some prior studies have found that arbitration 1s a
common feature of police disciplinary appeals across American police
departments.126 Because these arbitrators often reevaluate police
discipline in de novo proceedings, at least one scholar has concluded
that arbitrators—and not civilian review boards, police chiefs, or
mayors—are the “true adjudicators of internal discipline” in the United
States.’2” These findings were roughly consistent with other prior
research that concluded that arbitration was a common feature of police
disciplinary procedures and police union contracts.!28 Nevertheless,
these existing studies do not explore the outcomes of police disciplinary
procedures. Instead, they are focused on the procedural choices made
by cities in developing disciplinary appeals procedures.

Second, a few legal studies have hypothesized about the ways in
which arbitration in police disciplinary cases may impede
accountability. Most notably, Professor Mark Iris conducted two n-
depth case studies examining the disciplinary appeals process in

oaklands-police-arbitration-losses (last updated Aug. 12, 2016, 7:03 AM) [https://perma.cc/7LZC-
HRRM].

126. For example, one recent study, which examined the police disciplinary appeals procedures
articulated in 656 law enforcement collective bargaining agreements from a geographically diverse
range of police departments, found binding arbitration to be common. Rushin, supra note 25. For
other examples, see infra note 128.

127. Id. at 582.

128. A number of prior studies by academics and civil rights activists point to arbitration as a
potential problem stemming from collective bargaining agreements or state and local laws. See,
e.g., DERAY MCKESSON, SAMUEL SINYANGWE, JOHNETTA ELZIE & BRITTNEY PACKNETT, CAMPAIGN
ZERO, POLICE UNION CONTRACTS AND POLICE BILL OF RIGHTS ANALYSIS (2016),
https://staticl.squarespace.com/static/559fbf2be4b08ef197467542/t/5773f695f7e0abbdf928a1f0/14
67217560243/ Campaign+Zero+Police+Union+Contract+Report.pdf [https://perma.cc/ WBGS-
TEQR] (identifying how contracts can vest authority in nondemocratic actors in a way that limits
community oversight of police); Rad, supra note 91, at 51-52 (identifying arbitration as a potential
barrier to accountability).
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Chicago'?® and Houston.’?® He found that in both jurisdictions,
arbitrators in the aggregate routinely cut police discipline roughly in
half.’31 This Article’s study is distinct from and builds on Professor Iris’s
prior work. Professor Iris’s studies looked at individual jurisdictions. As
Professor Iris wondered in his most recent study from 2002, “Can this
pattern [found in Chicago and Houston] be documented in yet another
major city police agency? This is a tantalizing question that for now
remains unanswered. This suggests a fruitful area for future
research.”132 This study builds on Professor Iris’s work by answering his
call for more expansive future research into police arbitrations.

Third, a few media examinations have explored the outcomes of
police disciplinary appeals, particularly as they relate to the rehiring of
previously terminated officers. Most prominently, Kimbriell Kelly,
Wesley Lowery, and Steven Rich of the Washington Post conducted one
of the most well-known studies on the rehiring of fired officers.133 They
found that over a ten-year period, nearly 24% of officers terminated in
thirty-seven agencies were rehired on appeal.!3 And they found that
the disciplinary appeals processes in some police departments—like
those in San Antonio, Denver, and Philadelphia—have forced the
departments to rehire the large majority of terminated officers.135 A

129. See Iris, supra note 38.

130. See Iris, supra note 55.

131. Id. at 141-42 tbl.1 (showing that of the 899 total days of suspension issued between 1994
and 1998 in the City of Houston, 480 days were upheld and 419 days were overturned, suggesting
“[c]ollectively the individual cases add up to a systematic pattern of arbitrators reducing the
disciplinary actions of the chief of police by close to 50%”).

132. Id. at 147 (citation omitted). It is also worth noting that in laying out a roadmap for future
research on arbitration, Iris speculated that some commercially available databases are not
representative of the universe of all police arbitration opinions. Id. This study addresses this very
problem by combining data from one comprehensive state database in Minnesota (which reports
all cases processed by the Minnesota Bureau of Mediation Services) with one of the largest national
databases. As explained in more detail in Part IV, the results of this study suggest that arbitrators
across the 512 arbitration opinions in the Bloomberg database behaved nearly identically overall
to arbitrators in the 112 arbitration opinions in Minnesota. And arbitrators in both databases
reached mostly identical results to the arbitrators in Iris’s smaller examinations of opinions in
Houston and Chicago. Put simply, this Article responds to the call for more research proposed by
Iris nearly twenty years ago and finds through a national analysis that his observations about the
arbitration process are not just true in Chicago and Houston, but possibly in jurisdictions all across
the country. Additionally, Iris conducted his studies around two or more decades ago. And unlike
the present study, Iris spent less time considering the arbitrators’ justifications for reducing or
reversing discipline. By conducting a wider, national examination of a larger number of arbitration
outcomes and supplementing this with normative recommendations for reforming the police
disciplinary appeals process, this study updates, builds on, and expands Professor Iris’s
important work.

133. See Kelly et al., supra note 31.

134. Id.

135. Id. (showing that 31 of 44 officers fired in San Antonio were ordered rehired, as were 44
of 71 in Philadelphia, and 21 of 31 in Denver).
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number of other reporters have found similar patterns, in individual
agencies or across individual states, of departments being forced to
rehire previously terminated officers after appeals. For example, Jon
Collins of Minnesota Public Radio found around half of all officers
terminated across Minnesota over a five-year period got their jobs back
via arbitration on appeal.136

While important, these media investigations leave many
important questions unanswered. For one thing, several of these
examinations have been focused on a handful of large police
departments that may not be representative of the country as a whole.
These prior examinations have also focused primarily on disciplinary
terminations, not other types of discipline (like suspensions, demotions,
or written reprimands) that are also appealable to arbitration.!®’
Additionally, these prior media examinations were outcome oriented.
Their focus was on the frequency of officers getting rehired; they did not
systematically explore the justifications given for these rehiring
decisions or the procedures employed to arrive at this result. To the
extent that existing appellate procedures for police officers may result
in undesirable outcomes—namely, the rehiring of unfit officers—it is
important to study this procedure in-depth rather than just the
outcomes of police disciplinary systems more generally.

One recent study has examined arbitrators’ justifications for
rehiring terminated officers. Tyler Adams conducted one of the few
existing studies to date on the outcomes of police arbitrations by
examining a dataset of ninety-two police arbitration decisions
challenging officer terminations.!3® While important, Adams’s study

136. Jon Collins, Half of Fired Minnesota Police Officers Get Their Jobs Back Through
Arbitration, MINN. PUB. RADIO (July 9, 2020, 9:00 AM), https://www.mprnews.org/story/
2020/07/09/half-of-fired-minnesota-police-officers-get-their-jobs-back-through-arbitration
[https://perma.cc/9BBC-BULD] (relying on data from the Minnesota Bureau of Mediation
Services). This mirrors a slew of similar local news reports that have found that police officers
frequently succeed in overturning disciplinary action on appeal. For example, Robert Angien and
Dan Horn of the Cincinnati Enquirer found that roughly a quarter of disciplinary suspensions
were reduced or reversed in that city, while a similar examination by Jodi S. Cohen of ProPublica
and Jennifer Smith Richards of the Chicago Tribune found that sanctions are reversed or
remanded in around 85% of cases in Chicago. Robert Angien & Dan Horn, Police Discipline
Inconsistent: Sanctions Most Likely to Be Reduced, CIN. ENQUIRER, Oct. 21, 2001, at A1l; Jennifer
Smith Richards & Jodi 8. Cohen, Cop Disciplinary System Undercut, CHI. TRIB. (Dec. 14, 2017),
http://digitaledition.chicagotribune.com/tribune/article_popover.aspx?guid=bc7 3d166-b1f0-4d8b-
9f9-0529bad5bd7a [https://perma.cc/LOFM-9A2P]; see also Dan Stamm, Police Commish Angry
that 90 Percent of Fired Officers Get Jobs Back, NBC PHILA., http://www.nbcphiladelphia.com/
news/local/Police-Officers-Get-Jobs-Back-194100131.html (last updated Mar. 1, 2013, 11:02 AM)
[https://perma.cc/46QM-D793].

137. See, e.g., Kelly et al., supra note 31 (focusing exclusively on firing and rehiring of officers).

138. Adams, supra note 112. Adams examined the Bloomberg database, which this study also
partially relies upon. He found that in rehiring terminated officers, arbitrators commonly cited
inadequate investigations, lack of proof about the guilt of the discharged officer, and mitigating
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does not foreclose the need for additional research on this topic. This
Article builds on Adams’s important work in several ways—by
analyzing a larger dataset of police arbitration awards over a longer
period of time,'%% by focusing on a somewhat different set of variables,40
and by expanding the analysis of police arbitration awards to not just
those involving terminations, but also those involving suspensions,
written reprimands, demotions, or other forms of discipline. This
further builds our understanding of the role of arbitration in the police
disciplinary process across the country.

Perhaps most importantly, though, this Article reaches a
different conclusion than Adams’s study. Adams argues that it is
unfortunate that, “due to the media’s propensity for circulating
sensationalist headlines, they rarely provide complete and accurate
accounts of the details of police misconduct arbitration decisions.”*4! He
ultimately concludes that departments themselves, not arbitrators or
the procedural choices made by jurisdictions in employing arbitration,
are often to blame for the high rate of officer reinstatements. In his
view, arbitrators—and the system of arbitration generally—serve an
important role because, unlike the department, “arbitrators care about
who the officer is. They care about whether an officer is sufficiently
trustworthy to deserve a second chance.”142

As explained in Part V, this Article reaches a somewhat
different, although not necessarily inconsistent, conclusion. It argues
that while appellate arbitration can (and does) help correct some
particularly egregious cases of unjustified or excessive punishment, the
existing system as described in this Article may also raise broader
questions about officer accountability, democratic accountability, and
organizational management of police departments. In doing so, the
methodology employed by this Article seeks to contribute to the existing
literature, as described in the next Part.

circumstances in the officer’s personnel file. Id. at 133—-34, 146—152. He also conducted nuanced
analyses of the standard of proof required by arbitrators in these cases and the percentage of cases
involving off-duty behavior or direct mistreatment of citizens. Id. at 140—41, 153—54.

139. By bringing together state and national databases, this study looks at over six hundred
arbitration decisions across twenty-eight states, the District of Columbia, and Puerto Rico over
fifteen years.

140. The present study codes these decisions based on eighteen different variables, some of
which are informed by the studies of police arbitration by Adams, Iris, Rushin, and other prior
scholars, but still represent my own personal choices about the appropriate variable definitions
and applications for this particular project.

141. Adams, supra note 112, at 135.

142. Id. at 156.
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I1I. METHODOLOGY

This Article examines a dataset of 624 arbitration opinions
involving police disciplinary appeals decided between 2006 and 2020,
constructed through sorting and combining arbitration awards from
two separate resources: (1) the Bloomberg Law Labor Arbitration
Awards database, one of the largest available commercial databases,
and (2) the Minnesota Bureau of Mediation Services, one of the only
publicly accessible state databases of police arbitration awards.'43

In sorting both databases, I focused specifically on opinions
involving police officers, sheriff's deputies, and other similar law
enforcement professionals. I removed any cases dealing with
corrections officers, security guards, and police dispatchers.'4* This left
a dataset of 624 arbitration opinions related to disciplinary appeals for
police officers authored by over two hundred different arbitrators in at
least twenty-eight states,45 Puerto Rico, and the District of Columbia.
Of the 624 opinions analyzed as part of this Article, 333 of them
involved appeals of officer terminations. Another 257 of the cases
involved officers appealing suspensions. And thirty-four cases involved
officers appealing other types of disciplinary actions like letters of
written reprimand, demotions, or loss of job responsibilities.

The dataset represents a wide and diverse sample of American
law enforcement agencies. It includes many cases from the primary
municipal police departments in several of the nation’s largest cities,

143. Arbitration Awards, MINN. BUREAU OF MEDIATION SERVS., https:/mn.gov/bms/
arbitration/awards (last visited Jan. 28, 2021) [https://perma.cc/6DUC-RMNJ]. In locking at both
the Bloomberg database and the Minnesota database, this study combines two databases used in
prior academic and media examinations of police arbitration awards. See Adams, supra note 112
(conducting a similar examination of the Bloomberg database over a shorter period of time and
focused on a smaller number of cases); Collins, supra note 136 (also conducting a similar analysis
of the Minnesota database over a shorter period of time and focused on a smaller number of cases).

144. From the Bloomberg database, this removed approximately 317 arbitration awards. This
required reviewing each case individually to sort them based on the exact job description of
the grievant.

145. These states include California, Colorado, Connecticut, Delaware, Florida, Georgia,
Hawaii, Illinois, Kansas, Maine, Massachusetts, Michigan, Minnesota, Missouri, Nebraska,
Nevada, New Hampshire, New Jersey, New Mexico, New York, Ohio, Oklahoma, Oregon,
Pennsylvania, Rhode Island, Tennessee, Texas, and Washington. In a number of the opinions, the
location of the department, including the state, was redacted because of state law, local ordinances,
or the department’s collective bargaining agreement. Thus, the total number of states represented
in this dataset is likely larger than twenty-eight.
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including Austin, Texas;® Chicago, Illinois;4’ Cleveland, Ohio;!48
Columbus, Ohio;*° Fort Worth, Texas;'5° Honolulu, Hawaii;'5! Houston,
Texas;'52 Minneapolis, Minnesota;!53 Newark, New Jersey;5¢ Oakland,
California;!%® Omaha, Nebraska;'5¢ Saint Paul, Minnesota;!5” San Jose,
California;!%® and Tulsa, Oklahoma.!%® The dataset also includes cases
from police departments in medium-sized communities, like
Chesterfield, Michigan;!%® Kalamazoo, Michigan;!6! Killeen, Texas;162
Pharr, Texas;'63 Stillwater, Oklahoma;6* Waco, Texas;'¢5 Woodbury,

146. City of Austin v. Combined L. Enf't Ass'n of Tex., 123 BNA LA (BL) 1042 (Dec. 9, 2006)
(Guttshall, Arb.).

147. City of Chi. Dep’t of Police v. Fraternal Ord. of Police, Lodge No. 7, 07-150, 2008 BNA LA
Supp. (BL) 119401 (Dec. 23, 2008) (Bierig, Arb.).

148. City of Cleveland v. Fraternal Ord. of Police, Lodge No. 8, 53-390-L-00425-09, 127 BNA
LA (BL) 1620 (Am. Arb. Ass’'n May 19, 2010) (Ruben, Arb.).

149. City of Columbus v. Fraternal Ord. of Police, Cap. City Lodge No. 9, 2010 BNA LA Supp.
(BL) 118947 (June 26, 2010) (Goldberg, Arb.).

150. City of Fort Worth, CSC-01-2010-HP, 127 BNA LA (BL) 1021 (May 15, 2010)
(Moore, Arb.).

151. Honolulu Police Dep’t v. State of Haw. Org. of Police Officers, 0-2007-003, 127 BNA LA
(BL) 148 (Oct. 23, 2009) (Henner, Arb.).

152. City of Hous. Police Dep’t v. Individual Grievant, 70-390-00502-10, 128 BNA LA (BL) 910
(Am. Arb. Ass'n Dec. 22, 2010) (Moore, Arb.).

153. Police Officers Fed’'n of Minneapolis v. City of Minneapolis (Minn. Bureau of Mediation
Servs. Dec. 30, 2015) (Jacobs, Arb.), https:/mn.gov/bms-stat/assets/20151230-Mpls.pdf
[https://perma.cc/U57Q-7THIL).

154. City of Newark v. Fraternal Ord. of Police, Newark Lodge 12, 04-0534, 122 BNA LA (BL)
242 (N.J. Bureau of Mediation Jan. 4, 2006) (Smith, Arb.).

155. City of Oakland v. Oakland Police Officers’ Ass’n, 09-0707, 128 BNA LA (BL) 1217 (Mar.
2, 2011) (Gaba, Arb.).

156. Omaha Police Union, Local 101 v. City of Omaha, FMCS 07-03391, 2007 BNA LA Supp.
(BL) 119735 (Dec. 5, 2007) (Fincher, Arb.).

157. Saint Paul Police Fed'n v. City of Saint Paul (Minn. Bureau of Mediation Servs. Oct. 12,
2012) (Befort, Arb.), https://mn.gov/bms-stat/assets/20121012-St--Paul-Police.pdf [https://perma.
cc/KNG8-JGKD].

158. City of San Jose v. Individual Grievant, ARB-10-0153, 129 BNA LA (BL) 1313 (Nov. 15,
2011) (Reeves, Arb.).

159. City of Tulsa v. Fraternal Ord. of Police, Lodge 93, 10/60154, 130 BNA LA (BL) 714 (May
21, 2012) McReynolds, Arb.).

160. Charter Twp. of Chesterfield v. Police Officers Lab. Council (POLC) Union, 09-55992,
2010 BNA LA Supp. (BL) 119375 (Jan. 12, 2010) (McDonald, Arb.).

161. City of Kalamazoo v. Kalamazoo Pub. Safety Officers Ass’n, 54-390-00148-09, 128 BNA
LA (BL) 749 (Am. Arb. Ass’n Nov. 12, 2010) (Hornberger, Arb.).

162. City of Killeen v. Police Officer T.B., AAA Case A 71 390 00789 09, 2010 BNA LA Supp.
(BL) 118818 (Am. Arb. Ass'n May 10, 2010) (Jennings, Arb.).

163. City of Pharr v. Combined Law Enf’t Ass'n of Tex., 127 BNA LA (BL) 1025 (May 15, 2010)
(Jennings, Arb.).

164. City of Stillwater v. Fraternal Ord. of Police, Lodge 102, 12/51012-1, 130 BNA LA (BL)
913 (May 8, 2012) (Chapdelaine, Arb.).

165. City of Waco v. Sergeant P.M., 2010 BNA LA Supp. (BL) 118819 (May 15, 2010)
(Jennings, Arb.).
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Minnesota;!¢ and Youngstown, Ohio.167 And the dataset includes many
cases from small police departments, including those in places like
Eaton, Ohio;®® Hialeah Gardens, Florida;'6® Markham, Hlinois;17
Milford, Michigan;'"t Piqua, Ohio;'”? Sandy, Oregon;'" and
Taylorsville, Illinois.}” Finally, the dataset includes arbitration awards
from numerous sheriffs departments, including those in places like
Erie County'” and Hamilton County!?® in Ohio, and San Joaquin
County?”’ and Yuba County!? in California. It also includes several
cases involving federal law enforcement agencies.!™

It is important to recognize the limitations of this merged
dataset. Per the terms of local collective bargaining agreements or
municipal ordinances, many arbitration hearings are confidential,
meaning that those awards will not be included in this dataset.180

166. City of Woodbury v. Woodbury Police Officers Ass’n, 09-PA-0952, 2010 BNA LA Supp.
(BL) 118973 (Aug. 16, 2010) (Bognanno, Arb.).

167. City of Youngstown v. Ohio Patrolman’s Benevolent Ass'n, 2011 BNA LA Supp. (BL)
119807 Mar. 10, 2011) (Paolucci, Arb.).

168. City of Eaton v. FOP/Ohio Lab. Council, 14/01484-6, 134 BNA LA (BL) 672 (Sept. 12,
2014) (Tolley, Arb.).

169. City of Hialeah Gardens v. Fraternal Ord. of Police, Fla. State Lodge, 32-390-00161-10,
128 BNA LA (BL) 367 (Am. Arb. Ass’n Aug. 23, 2010) (Wolfson, Arb.).

170. City of Markham Police Dep’t v. State and Mun. Teamsters, Chauffeurs and Helpers Loc.
726, 08/072, 2010 BNA LA Supp. (BL) 119262 (Feb. 11, 2010) (Goldstein, Arb.).

171. Vill. of Milford v. Police Officers Council, Grievance: #10-34/J R, 2010 BNA LA Supp. (BL)
119906 (Dec. 28, 2010) (McDonald, Arb.).

172. City of Piqua v. Fraternal Ord. of Police, 01/14, 133 BNA LA (BL) 1811 (Sept. 3, 2014)
(Weatherspoon, Arb.).

173. City of Sandy v. Sandy Police Ass'n, 129 BNA LA (BL) 669 (Aug. 12, 2011)
(Calhoun, Arb.).

174. City of Taylorville v. Policeman’s Benevolent Lab. Comm., 0955293, 129 BNA LA (BL)
616 (June 23, 2011) (Goldstein, Arb.).

175. Erie Cnty. Sheriff v. Fraternal Ord. of Police, Ohio Lab. Council, Inc., 110310/01887-6,
129 BNA LA (BL) 1070 (Oct. 18, 2011) (Heekin, Arb.).

176. Hamilton Cnty. Sheriffs Dep’'t v. Fraternal Ord. of Police, Ohio Lab. Council, Inc., 05-
03516-8, 2006 BNA LA Supp. (BL) 119785 (Apr. 18, 2006) (Cohen, Arb.).

177. County of San Joaquin v. San Joaquin Deputy Sheriff’s Ass’'n, 128 BNA LA (BL) 1096
(Dec. 16, 2010) (Riker, Arb.).

178. Deputy Sheriff's Ass'n v. Cnty. of Yuba, 74 390 00172 10, 2010 BNA LA Supp. (BL)
119463 (Am. Arb. Ass'n Oct. 16, 2010) (Riker, Arb.).

179. See, e.g., Dep’t of Homeland Sec., U.S. Customs & Border Prot. v. Nat’l Border Patrol
Council of the Am. Fed’n of Gov't Emps., 10/0826-04759-3,129 BNA LA (BL) 1464 (Nov. 21, 2011)
(Skulina, Arb.); U.S. Customs & Border Prot. v. Nat’l Treasury Emps. Union, 129 BNA LA (BL)
1461 (Dec. 19, 2011) (Abrams, Arb.).

180. See, e.g., Agreement Between Illinois FOP Labor Council and City of Champaign Patrol
and Sergeant 66 (July 1, 2015), http://documents.ci.champaign.il.us/v/
0B8wlv3QqeZtnTOh6elhORVE2ZWTQ [https://perma.cc/KDR2-TXFC] (establishing a confidential
proceeding); Memorandum of Understanding Between the City of Colton and the Colton Police
Officers Association 7 (Feb. 1, 2017, https://www.ci.colton.ca.us/DocumentCenter/
View/3436/2017-05-16-MOU---Colton-Police-Officers-Association-Term-020117---013119?bidld=
{https:/perma.cc/UIMB-JR4K] (“Grievance arbitration hearings shall be private.”).



2021] POLICE ARBITRATION 1051

Nevertheless, there is reason to believe that the combined dataset
constructed for this Article provides a somewhat reasonably
representative sample of police arbitration outcomes. First, at least one
prior study found that jurisdictions across the country use similar
procedures for adjudicating police disciplinary appeals.!8! The majority
of collective bargaining agreements dictate a fairly similar disciplinary
appeals process—one that involves arbitrators, selected through
alternative strike processes (or similar selection procedures) issuing
binding rulings after de novo hearings.182 Indeed, nearly all of the
arbitration opinions in the present dataset used this same basic
procedural process. Given these procedural similarities across police
disciplinary appeals, the size of the dataset, the fifteen-year period
covered by the dataset, and the wide geographical variation in the
dataset, it seems possible that the dataset provides a useful cross
section of police arbitration decisions in the United States.

And second, the overall outcomes of police arbitration are nearly
identical when limiting analysis to the Bloomberg database, the
Minnesota Bureau of Mediation Services database, or the combined
database. That is to say, when I analyzed the 512 opinions derived from
the Bloomberg database exclusively, the 112 opinions derived from the
Minnesota Bureau of Mediation Services exclusively, or the 624
opinions from the combined database, the overall outcomes—including
the types of alleged misconduct, the rate of reversals, and the
justifications for reversals—are substantially similar in the aggregate.
This provides some confidence that the overall dataset is potentially
representative of the predictable outcomes of police arbitration as
currently employed in most American jurisdictions.

Once I collected and sorted this dataset, I developed relevant
coding variables and definitions. In order to do this in a manner
consistent with prior studies of police policies, '8 I conducted a
preliminary examination of the dataset and surveyed the existing

181. Rushin, supra note 25, at 570-71 tbl.2 (showing the common features of arbitration
appeals procedures across the country).

182. Id.

183. See, e.g., Mary D. Fan, Privacy, Public Disclosure, Police Body Cameras: Police Splits, 68
ALA. L. REV. 395, 423-24 (2016) (conducting a detailed coding of body camera policies from the
largest one hundred police departments); Joanna Schwartz, How Qualified Immunity Fails, 127
YALEL.J. 1, 19-25 (2017) (describing a similar methodology for coding cases to examine the effects
of qualified immunity); Stephen Rushin, Police Union Contracts, 66 DUKE L.J. 1191, 1217 (2017)
(also coding police labor agreements in a similar manner to observe patterns across a dataset that
can inform theory); MARY D. FAN, CAMERA POWER: PROOF, POLICING, PRIVACY, AND AUDIOVISUAL
BIG DATA (2019) (conducting a more extensive coding of even more body camera policies from more
agencies); Rushin, supra note 25, at 56670 (describing use of similar methodology); Stephen
Rushin & Atticus DeProspo, Interrogating Police Officers, 87 GEO. WASH. L. REV. 646, 662—-68
(2019) (similarly describing this type of methodology).
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literature discussed in Part II. Ultimately, after this iterative process,
I settled on eighteen variables that help illustrate the outcomes of
arbitration in police disciplinary cases. These variables fall into three
general groups. First, I included six variables that summarized the
general case characteristics and outcome, including basic information
like the name of the arbitrator, a short summary of the alleged offense,
the prevailing party in the arbitration proceeding, the disciplinary
sentence before arbitration, the disciplinary sentence after arbitration,
and the final disciplinary sentence expressed as a percentage of the
original disciplinary sentence. Second, I included nine variables
designed to categorize the wide range of alleged misconduct found in
the dataset. After a preliminary review of the dataset, I sorted the cases
into the most common types of misconduct, including dishonesty,
domestic offenses, uses of force or incidents of violence, failures by
officers to act, racist or homophobic remarks, sexual impropriety,
substance abuse, traffic violations, and other general technical
violations. Finally, I added an additional three variables designed to
document the most common justifications for arbitrators revising or
overturning disciplinary action against officers: procedural,
proportionality, and evidentiary justifications.

Coding this dataset across these eighteen variables resulted in
11,232 coding decisions. It is important to recognize that not every case
fit neatly into these coding variable definitions. In a small number of
cases, I had to exercise my own judgment in categorizing the type of
offense or the arbitrator’s justification for reducing or overturning
discipline. And in some cases, alleged offenses fit into multiple
categories, as did the arbitrator’s justification for reversals or
reductions in discipline. The next Part describes the results of
this analysis.

IV. OUTCOMES OF POLICE ARBITRATION

Arbitrators overturned or reduced roughly half of all disciplinary
penalties issued by police chiefs, sheriffs, and city leaders. This finding
is roughly consistent with prior examinations of police arbitration
outcomes by Adams'®* and Collins.185 These findings are also potentially
consistent with those by Kelly, Lowery, and Rich.18 Even though Kelly,
Lowery, and Rich found that a mere 24% of all officers terminated

184. Adams, supra note 112, at 140 (finding in his analysis that a similar rate—46.7%—of
discharges were overturned via arbitration).

185. Collins, supra note 136 (finding that roughly half of disciplinary cases in Minnesota
resulted in reversals or reductions).

186. See Kelly et al., supra note 31.
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across thirty-seven agencies were rehired on appeal, their dataset
seemingly included both cases that advanced to arbitration and those
that did not (for example, cases where the union or aggrieved officer
chose not to appeal discipline, or cases where the union reached a
settlement agreement with management prior to arbitration).18” This
study, by contrast, focuses exclusively on disciplinary appeals that
advance to arbitration. It seems plausible that unions or aggrieved
officers may choose not to challenge some disciplinary sanctions or
terminations because of the low probability of success on appeal. This
could skew the resulting arbitration outcomes as described in more
detail in Part V.

Overall, in the context of the present dataset, arbitrators
reduced the length of the average suspension by about half. And in
roughly half of all cases of terminations, arbitrators ordered the officer
rehired on appeal. Further, arbitrators most commonly cited
proportionality concerns in reducing or overturning discipline. It was
comparatively rarer—although not uncommon—for arbitrators to
upend disciplinary sanctions because of disagreements with the factual
findings or concerns about the procedural defects in the earlier
investigation or adjudication of wrongdoing. The sections that follow
describe the types of misconduct that advanced to arbitration on appeal,
the rates of reversals and reductions of discipline, and the justifications
given by arbitrators in altering disciplinary penalties.

A. Types of Misconduct Appealed to Arbitration

The types of misconduct that progressed on appeal to arbitration -
vary widely. Some of this misconduct is serious and involves significant
harm to other people in a manner rarely seen in other professions.
Other misconduct is relatively minor and similar to the kind of
misconduct we might expect to find in any workplace. Table 1
summarizes the distribution of offenses that advanced to arbitration
on appeal.1s8

187. Seeid.

188. It is also important to recognize that this does not represent a complete picture of the
world of police misconduct generally. Presumably, there are some types of misconduct that officers
choose to not appeal—perhaps because they realize their chances of success are relatively low, or
in more minor cases, because they decided to accept the initial punishment without further appeal.
Thus, it 1s important to understand what this data can and cannot tell us. It is worth noting that
some incidents fell into multiple categories. Thus, the numbers in Table 1 will add up to more
than 624.



