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U.C.L.A. Law Review

Writing Race and Identity in a Global Context:
What CRT and TWAIL Can Learn From Each Other

James Thuo Gathii

ABSTRACT

This Article argues thatissues of race and identity have so far been underemphasized, understudied,
and undertheorized in mainstream international law. To address this major gap, this Article
argues that there is an opportunity for learning, sharing, and collaboration between Critical Race
Theorists (CRT) and scholars of Third World Approaches to International Law (TWAIL). Such
a collaboration, this Article argues, would produce a very sharp lens of tracing issues of race
and identity in the imperial, transnational, and global histories of international law and their
contemporary continuities. By adopting a framework of studying race and identity in a global
context, this Article will tie together and connect the domestic and the international. It will
connect transnational histories between locations inside and outside the United States that have
undergirded and reinforced White supremacism, as well as anticolonial resistance, domestically
and internationally. Taking such an approach overcomes the wide variety of segregated and insular
conceptualizations and definitions of race and identity within CRT and TWAIL respectively.
Building a TWAIL/CRT global/transnational race/histories project will create productive
insights about ideologies of racial domination and racial injustices in a domestic, international,
and transnational context. By combining the insights of CRT and TWAIL, it becomes possible
to theorize imperialism and racism beyond those currently embodied in each approach.
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INTRODUCTION

Scholars of Third World Approaches to International Law (TWAIL) trace
the juristic techniques that justified colonial conquest along the axes of
European/non-European,  colonizer/colonized, civilized/uncivilized, and
modernity/tradition. For Critical Race Theorists (CRT), by contrast, race is the
central analytic category for understanding how domestic law, racist science, and
literature have for generations justified the dehumanization and discrimination of
African Americans.! While TWAIL scholars focus on how European expansion
and exploitation of non-European peoples constructed an imperial international
law, CRT scholars focus on how Whiteness as a normative reference point has
defined the legacy of White entitlement and the subordination and oppression
of African Americans, but also other non-White people.?

This Article argues that there is an opportunity for learning, sharing, and
collaboration between CRT and TWAIL scholars. Both reject linear progress as
having overcome slavery and colonialism.> Both expose the discursive and
material continuities and discontinuities of Jim Crow and imperial international
law. And both critique the continuity of the ideology that non-Whites/non-
Europeans belong to an inferior subhuman race in their respective fields. For
example, CRT scholars do this by showing how the U.S. Supreme Court has
constitutionalized racial inequality. TWAIL scholars do this by showing how

1. See Kimberlé Williams Crenshaw, Race, Reform, and Retrenchment: Transformation and
Legitimation in Antidiscrimination Law, 101 Harv. L. Rev. 1331, 1369 (1988) (“The
failure . . . to consider race in their account of law and legitimacy is not a minor oversight: race
consciousness is central not only to the domination of Blacks, but also to whites' acceptance of
the legitimacy of hierarchy and to their identity with elite interest. Exposing the centrality of
race consciousness is crucial to identifying and delegitimating beliefs that present hierarchy as
inevitable and fair. Moreover, exposing the centrality of race consciousness shows how the
options of Blacks in American society have been limited, and how the use of rights rhetoric has
emancipated Blacks from some manifestations of racial domination.”).

See id.

3. For CRT, see id. at 1333 (“[Flocus on the continuing disparities between Blacks and whites
might call, not for celebration, but for strident criticism of America’s failure to make good on
its promise of racial equality.”). For TWAIL, see James Thuo Gathii, Decolonising
International Law: Development, Economic Growth and the Politics of Universality by Sundhya
Pahuja, 107 AMm. J. INT'L L. 494, 498 (2013) (book review) (noting that “notwithstanding
guarantees of sovereign equality and self-determination, post-World War II reforms
continued the legacy of imperialism and Eurocentricism within international law”).

4. See, e.g, Juan F. Perea, Doctrines of Delusion: How the History of the G.I Bill and Other
Inconvenient Truths Undermine the Supreme Court’s Affirmative Action Jurisprudence, 75 U.
PrrT. L. REV. 583, 650 (2014) (“Affirmative action was originally conceived as a remedy for past
race discrimination against [B]lacks and other minorities. Yet instead of upholding the
voluntary efforts of universities, localities and the federal government to provide some remedy

N
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rules of international law institutionalize the colonizer/colonized legacy in their
basic doctrines and institutional forms.> Both embody a commitment to reform
of law while recognizing the dangers of legal retrenchment of racism and
colonialism.

Yet, CRT and TWAIL scholars have not consistently collaborated to explore
how White superiority justified not just slavery and Jim Crow, but colonial
conquest around the world as well. Domestic U.S. law was constructed on
assumptions that White identity embodied the ideal expression of humanity, in
terms of morality, progress, and civilization. Likewise, imperial international
law was constructed on the basis of White racial superiority—as rational
stewards of the territories of non-Europeans—and on the basis of racist myths of
indigenous savagery, primitivism, and pathology.® Hence, just as slavery
dehumanized Blacks as degenerate and outside the boundaries of humanity in the
construction of the United States as a White racial state, European/White
international law was constructed to relegate non-European peoples who were
considered to live outside the bounds of humanity and therefore outside of
sovereignty.” A TWAIL lensalso pierces through the myth that the United States’s
nineteenth century colonial possessions over Puerto Rico and the Philippines,
among others, did not constitute imperialism, but a type of democratic tutelage.®
American intellectuals, politicians, and businesspeople of the period argued that

for our history of race discrimination, the [Supreme] Court has, with the exception of Gruter,
uniformly rejected and even disparaged such efforts.”). Juan Perea then concludes that “[t]his
is what the evidence shows. We should trust the evidence, not the rhetoric. We should see the
Court not as a court of justice or equality, but rather as a primary def ender of white privilege
and racial inequality.” Id. at 651.

5. Indiscussing the mandate system of the League of Nations, Antony Anghie concludes that “we
might see in both the Mandate System and in its successors, the BWI [Bretton Woods
Institutions], the reproduction of the basis premises of the civilizing mission and the
dynamic of difference embodied in the very structure, logic and identity of international
institutions.” ~ ANTONY ANGHIE, IMPERIALISM, SOVEREIGNTY AND THE MAKING OF
INTERNATIONAL LAW 193 (2004).

6.  Id. at 101-02 (showing “the process by which non-European states are deemed to be lacking
in sovereignty and hence excluded from the family of nations and of law; and the racialization
of the vocabulary of the period, in terms not only of the explicit distinctions between civilized
and uncivilized, advanced and barbaric, but in terms of the integration of these distinctions
into the very foundations of the discipline”).

7. Id. at 103 (“Sovereignty was therefore aligned with European ideas of social order, political
organization, progress and development. . .. [i]n contrast, lacking sovereignty, non-European
states exercised no rights recognizable by international law over their own territory.”).

8. See generally JULIAN GO, AMERICAN EMPIRE AND THE POLITICS OF MEANING: ELITE POLITICAL
CULTUREIN THE PHILIPPINES AND PUERTO RICO DURING U.S. COLONIALISM (2008) (arguing that
the United States had a policy of tutelage under which the inhabitants of the United States’
colonial possessions could be taught to build and maintain democracy as a condition for being
granted self-government).
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the direct domination of the “lesser races” by the “superior races” was inevitable.’
The boundaries of CRT have expanded beyond the Black-White binary to focus
on the racialized dehumanization and discrimination of Latina/os and Asian
Americans, as well as Arabs and Muslims."

This Article proposes to leverage the lenses that CRT provides to understand
race in domestic law and the tools TWAIL provides to understand imperialism in
international law. By adopting a framework of studying race and identity in a
global context, this Article will tie together and connect the domestic and the
international. It will connect transnational histories between locations inside
and outside the United States that have undergirded and reinforced White
supremacism, as well as anticolonial resistance, domestically and internationally.
Taking such an approach overcomes the wide variety of segregated and insular
conceptualizations and definitions of race and identity within CRT and TWAIL
respectively. Building a TWAIL/CRT global/transnational race/histories project
will create productive insights so that TWAIL scholars can see more sharply how
ideologies of racial domination are a source of national injustices, and CRT
scholars can more clearly see how imperial history is—like racism—a source of
transnational racial injustices. By combining the insights of CRT and TWAIL, it

9. Julian Go, American Colonial Empire: The Limit of Power’s Reach, ITEMs & IsSUES, Fall/Winter
2003, at 18, 18 (arguing that “[ijmmediately after the Spanish-American war, countless
intellectuals, statesmen, and colonial officials made haste to claim that overseas empire—
and more specifically, the direct domination of the ‘lesser races’ by the ‘superior races’—
was inevitable. The inevitability arose not from the threat of terrorism but from the forces
of increased globalism and presumptions of racial superiority”).

10.  See, e.g., Juan F. Perea, The Black/White Binary Paradigm of Race: The "Normal Science” of
American Racial Thought, 85 CALIF. L. Rev. 1213, 1215 (1998); LAURA E. GOMEZ, MANIFEST
DESTINIES: THE MAKING OF THE MEXICAN AMERICAN RACE (2007) (showing how Mexican
Americans have been constructed as a race); Richard Delgado, Rodrigo’s Fifteenth Chronicle:
Racial Mixture, Latino-Critical Scholarship, and the Black-White Binary,75 TEX. L. Rev. 1181,
1189 (1997) (reviewing LOUISE ANN FISCH, ALL RISE: REYNALDO G. GARZA, THE FIRST
MEXICAN AMERICAN FEDERAL JUDGE (1996)), (arguing that the Black-White binary excludes
non-White groups that fall outside its purview); Elizabeth M. Iglesias, Out of the Shadow:
Marking Intersections in and Between Asian Pacific American Critical Legal Scholarship and
Latina/o Critical Legal Theory, 19 B.C. THIRD WORLD L.J. 349, 352 (1998) [hereinafter
Iglesias, Out of the Shadow] (discussing the contributions APACrit/LatCrit cross-
fertilizations can make toward the articulation of a broader and more inclusive framework
for the production of outsider scholarship and coalitional politics and therefore can “shed
new light on structures and processes of domination, whose logic, histories and modes of
operation might otherwise remain invisible"). On the importance of international law for
LatCrit theory, see Elizabeth M. Iglesias, International Law, Human Rights, and LatCrit
Theory, 28 U. MIAMI INTER-AM. L. REV. 177 (1996) [hereinafter Iglesias, International Law].
On racialization of Arab and Muslim people, see Sunita Patel, Performative Aspects of Race:
“Arab, Muslim, and South Asian” Racial Formation After September 11,10 UCLA ASIAN PAC.
AM.LJ. 61 (2005).
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becomes possible to theorize imperialism and racism beyond those insights
currently embodied in each approach."

This Article proceeds as follows. Part I discusses the convergences and
divergences in the agendas of CRT and TW AIL with respect to how they discuss
race and identity. Part II explores how the analytical tools of CRT—racial
subordination, intersectionality, multidimensionality, and anti-essentialism—
can be used to better amplify and illuminate new directions in TWAIL and CRT
scholarship. In discussing how an antisubordination lens could better illuminate
certain TWAIL themes, the Article uses the example of an international judicial
decision from Southern Africa that found that White farmers had been
discriminated against because the Constitution of Zimbabwe had authorized
the seizure of their land in favor of Black farmers.” The discussion on
intersectionality focuses on TWAIL and TWAIL-inspired feminist and LGBT
scholarship and its relationship with insights from CRT. The Article discusses
how multidimensionality could inform TWAIL analysis of multiple bases of
subordination to include that of indigenous peoples. In discussing essentialism
and antiessentialism, the Article argues that the use of the term Third World in
TWAIL can be defended on the grounds that conceding to claims that it is
essentialist would inhibit innovative antisubordination analysis of the
international legal order. Part III then discusses payoffs for CRT that could arise
from applying TWAIL’s analytical methods to probe the United States as a
colonial power with respect to Puerto Rico. In addition, it explores how TWAIL
could help CRT uncover the imperial nature of the United States and how these
insights might be expanded to include examining the racialization of U.S. foreign
relations law.

11.  Learning from other collaborations among critical movements demonstrates that
collaboration does not mean TWAIL or CRT losing their respective identities. SeeIglesias, Out
of the Shadow,, supra note 10, at 351 (discussing the contributions Asian Pacific American
critical legal scholarship and Latina/o critical legal theory cross-fertilizations can make toward
the articulation of a broader and more inclusive framework for the production of outsider
scholarship and coalitional politics, therefore “shed[ding] new light on structures and
processes of domination, whose logic, histories and modes of operation might otherwise
remain invisible”). On the importance of international law for Latina/o critical legal theory, see
generally Iglesias, International Law, supranote 10.

12.  Campbell v. Republic of Zim 2008 (2) SADCT 2 (S. Afr.) http://www.saflii.org/sa/cases/
SADCT/2008/2.html [https://perma.cc/9EYC-D45L].



1616 67 UCLAL.REV. 1610 (2021)

I. CONVERGENCES IN HOw CRT AND TWAIL DISCUSS
RACE AND IDENTITY

TWAIL has been in existence just over two decades now, and CRT for just
over three decades.” Both started off marginalized in their respective disciplines,"*
but each has slowly grown into full-fledged scholarly movements, though still
regarded with a measure of skepticism in the mainstream of their disciplines."” As
I noted above, there is much common ground between CRT and TWAIL. Both
share a common point of departure—deeply skeptical and critical of the
mainstream position in their respective fields—from the idea that that European
modernity for TWAIL and Whiteness for CRT are neutral, universal, and raceless
baselines of which non-Europeans for TWAIL and Black people for CRT fall
short.'® Under these assumptions, non-Europeans have ethnic, cultural, and
traditional attachments, and they should aspire towards European modernity
that is presumed neutral and universal. Like much of domestic law, mainstream
international lawyers ignore or underplay international law’s role in past and

13.  Forarecentanalysis of their first few decades, see generally Devon W. Carbado, Critical What
What?, 43 CoNN. L. REv. 1593 (2011); James Thuo Gathii, The Agenda of Third World
Approaches to International Law (TWAIL), in INTERNATIONAL LEGAL THEORY: FOUNDATIONS
AND FRONTIERS (Jeffrey Dunoff & Mark Pollack eds., forthcoming 2021).

14.  One example of this marginalization arose in 1999 when the American Journal of
International Law published a symposium on method in international law. Critical
approaches like TWAIL were omitted. Henry Richardson wrote to the co-editors-in-chief
of that journal that he:

was sadly disappointed that critical race theory/Latino critical legal theory

(CRT/LCT) was omitted totally from that discussion, even to the absence of a

single footnote. That omission crucially distorts the symposium by ignoring the

emergence in the last two decades of new approaches to international law, based

on determinations by people of color that in order to erase embedded systematic

discrimination they must become jurisprudential producers and not merely

remain jurisprudential consumers.
Henry J. Richardson 111, Letter to the Editor, 94 AM. J. INT'L L. 99, 99 (2000). For another
recounting of this episode, see Jeanne M. Woods, Introduction: Theoretical Insights From the
Cutting Edge, 104 AM. SOC'Y INT'LL. 389 (2010). In part because of Richardson’s intervention,
when a book on method in international law arising from that symposium was published,
a contribution from Bhupinder Chimni and Antony Anghie, two TWAIL scholars, was
included. See generally Antony Anghie & B.S. Chimni, Third World Approaches to
International Law and Individual Responsibility in Internal Conflicts, 2 CHINESE J. INT’L L.
77 (2003).

15.  For CRT, see Carbado, supra note 13. For TWAIL, see Gathii, supra note 13. See also Andrew
F. Sunter, TWAIL as Naturalized Epistemological Inquiry, 20 CANADIAN J.L. & JURIS., 475, 476
(2007) (“[TThere is almost no recognition of [the intellectual contribution of] TWAIL in
mainstream [international law] scholarship”).

16.  See infra notes 17-30 and accompanying text.
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For TWAIL, international law is the product of a combination of the colonial
project and anthropologically reified definitions of the primitive.'* It is this
racialized primitiveness of the non-European that justified conquest and
subjugation.’”® These deeply racialized discourses presumed the West was
superior and civilized but were also predicated on assumptions of White
supremacy, in which White was pure, neutral, and rational while the others were
impure, abnormal, and degenerate.'**

In 2000, Ruth Gordon observed that “CRT may be a valuable means of
deconstructing international legal discourse and revealing racial subordination
where it is now camouflaged or hidden.”'® That year, she also organized a
symposium on CRT and international law that produced an excellent volume of
reflections on how international law could fruitfully engage with CRT to more
tully uncover race.'® In the keynote address at that 2000 CRT/International Law
Symposium that Ruth Gordon organized, Makau Mutua argued that “CRT
scholars must start to write in an international idiom; they must demonstrate
that they understand that the conditions of subordination in the United States
are part and parcel of the global structure of dehumanization.”*’

CRT scholars have also been cognizant of the international legal dimensions
of their project. Thus, the introduction to the CRT’s 1995 publication, CRT: The
Key Writings That Formed a Movement, anticipated the utility of CRT beyond the
United States and urged scholars to explore “processes that produce globalized
racial stratification.”™® A subsequent CRT volume devoted an entire part of the

work among the world population, it is very clear that the large majority of
the exploited, the dominated, the discriminated against, are precisely the
members of the ‘races’, ‘ethnies’, or ‘nations’ into which the colonized
populations, were categorized in the formative process of that world power,
from the conquest of America and onward.
Anibal Quijano, Coloniality and Modernity/Rationality, 21 CULTURAL STUD. 168, 168—69 (2007).

162. See Anghie, supranote 5, at 3-12 and 310-20.

163. Id.

164. Id.

165. Ruth Gordon, Critical Race Theory and International Law: Convergence and Divergence Racing
American Foreign Policy, 94 AM. SOC'Y INT'L L. PROC. 260, 261 (2000); see also Penelope E.
Andrews, Making Room for Critical Race Theory in International Law: Some Practical Pointers,
45 VILL. L. Rev. 855 (2000) (making the case that CRT could be a useful analytic framework for
international law, particularly international human rights, and engaging in questions of
development and poverty in the Third World).

166. Ruth Gordon, Critical Race Theory and International Law: Convergence and Divergence, 45
VILL. L. REv. 827, 827-29 (2000).

167. Mutua, supra note 28, at 852.

168. Introduction, in CRITICAL RACE THEORY: KBY WRITINGS THAT FORMED THE MOVEMENT XXX
(Kimberlé Crenshaw, Neil Gotanda, Gary Peller & Kendall Thomas eds., 1995).
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book to Globalization and included a chapter by leading CRT/TWAIL
international scholar Henry J. Richardson IIL.'*

The purpose of this Part of the Article is to show why it would be productive
for CRT to take into account TWAIL’s agenda of tracing subordination along the
color, race, and cultural lines in a global context. This line of inquiry converges
with new imperial and transnational histories such as those of settler colonialism
that make connections between different colonies and in so doing show greater
attention to the entanglements of metropolitan and colonial worlds."”” Expanding
CRT’s gaze to embrace transnational histories—as well as the connections and
webs of circulation between locations that have undergirded and reinforced White
supremacism and anticolonial resistance—could yield new analytic insights into
the nature of the United States as a colonial and imperial power.

To do so, CRT could borrow from the way that TWAIL scholars have
analyzed, deconstructed, and critiqued international legal doctrines such as
sovereignty and traced the ways they have shaped imperialism in the
contemporary global order. Take the example of the U.S. possession, Puerto
Rico, that was ceded to the United States following the Spanish American War
in the 1898 Treaty of Paris."”' In a series of U.S. Supreme Court decisions,
referred to as the Insular Cases, Puerto Rico was declared to be an
unincorporated territory of the United States, but subject to Congress’s absolute
authority.'”” Since Puerto Rican was not deemed to be part of the United States, its
inhabitants were declared to be Puerto Rican rather than U.S. citizens.'”

The Supreme Court’s finding that Puerto Rico is “a territory appurtenant and
belonging to the United States™ is a very familiar strategy of colonial empires
explored in TWAIL scholarship. From a TWAIL perspective, the judicial
determinations surrounding Puerto Rico’s status in the United States are eerily
familiar in the colonial discourses deployed by other colonial powers in Asia,
Africa, and Australia when their authority was challenged by those under colonial

169. CROSSROADS, DIRECTIONS AND A NEW CRITICAL RACE THEORY, supra note 43, at 288-302,
303-78.

170. See RADHIKA MONGIA, INDIAN MIGRATION AND EMPIRE: A COLONIAL GENEALOGY OF THE
MODERN STATE (2018).

171. Treaty of Paris, Spain-U.S., Dec. 10, 1898, 30 Stat. 1754.

172. Efrén Rivera Ramos, The Legal Construction of American Colonialism: The Insular Cases
(1901-1922),65 REV. JURIDICA U.P.R. 225 (1996).

173. Downes v. Bidwell, 182 U.S. 244, 287 (1901) (“We are therefore of opinion that the Island of
Porto Rico [sic] is a territory appurtenant and belonging to the United States, but not a part of
the United States within the revenue clauses of the Constitution . . . .”). For an analysis of these
cases, see Ramos, supra note 172.

174. Downes, 182 U.S. at 287.
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rule.'” In each of these contexts, European colonial powers justified retaining or
holding on to non-European territories rather than allowing statehood because
they were populated by “inferior races.” In fact, the Supreme Court explicitly
justified retaining control over Puerto Rico on these grounds."”® Scholars have
argued that such justifications were necessary to satisfy White settler populations
while marginalizing and dispossessing local populations such as Mexicans and
Native Americans."”” This marginalization and expansion indicated the
persistence and extension of slavery.'”

This stratagem deployed by the United States under which Puerto Rico was
pulled in opposite directions—increasingly tied to the United States and
insistently defined as not part of it—is a very familiar story in TWAIL scholarship.
There is a near perfect symmetry between the justifications used by U.S. judges
over Puerto Rico with those used by British judges to argue that the barbaric and
racially inferior populations of colonial possessions in Africa and Asia did not
deserve the protection of the rights of birth right citizenship, such as judicial
review.'”” Thus, the very coupling of the status of colonial territories to the racial

175. Orlando Patterson, Rethinking Black History, 41 HaRvV. EDUC. REV. 297 (1971) (arguing that
the history of minority communities in international law must be comparative). Similarly,
Henry J. Richardson III's scholarship traces the Black experience not just in the United
States but around the world. See James T. Gathii, Henrry J. Richardson III: The Father of Black
Traditions of International Law, 31 TEMP. INT'L & Comp. L.J. 325 (2017).

176. In Downes, regarding whether Puerto Rico came within the revenue clauses of the U.S.
Constitution, the Supreme Court held that:

[i]f those possessions are inhabited by alien races, differing from us in religion,
customs, laws, methods of taxation and modes of thought, the administration of
government and justice, according to Anglo-Saxon principles, may for a time be
impossible; and the question at once arises whether large concessions ought not
to be made for a time, that, ultimately, our own theories may be carried out, and
theblessings of a free government under the Constitution extended to them. We
decline to hold that there is anything in the Constitution to forbid such action.
Downes, 182 U.S. at 287.

177. CRT scholars argue that “racialization of identity and the racial subordination of Blacks and
Native Americans provided the ideological basis for slavery and conquest.” Harris, supra note
33,at 1715.

178. CESAR]J. AYALA & RAFAEL BERNABE, PUERTO RICOIN THE AMERICAN CENTURY: A HISTORY SINCE
1898 (2009).

179. See James Thuo Gathii, Inperialism, Colonialism, and International Law, 54 BUFF. L. REv.
1013, 1057 (2007) (analyzing cases challenging colonial rule from Africa and how they
overlapped with cases from the United States in the early twentieth century). For discussions
on Australia and other British colonies, see, for example, ROBERT J. MILLER, JACINTA RURU,
LARTSSA BEHRENDT & TRACEY LINDBERG, DISCOVERING INDIGENOUS LANDS: THE DOCTRINE OF
DISCOVERY IN THE ENGLISH COLONIES (2010).
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status of the individual inhabitants is a shared technique of empire, whether
American or British or beyond."

From a TWAIL perspective, Puerto Rico is very much like protectorates
under British colonial rule. Like Puerto Rico, protectorates were tied to the British
empire, but since they were not yet fully annexed as colonies, they were insistently
defined as not part of the British empire."* Under the theory of British imperial
law, protectorates were considered to be an interlude between formal
annexation—to become fully-fledged British colonies—and the precolonial
status.'*> As W. E. Hall, a British international lawyer, argued, this ambiguous
status of protectorates was a stratagem that allowed the British empire to avoid the
financial burden of its colonial possessions since technically they were not formally
part of the empire.'®’

Take the example of a British case on protectorates from early twentieth
century in East Africa that sounds eerily similar to the Insular Cases surrounding
the status of Puerto Rico, Ol le Njogo v Attorney-General."® Here, British judges
found the East African Protectorate to be a foreign country outside the dominion
of the British crown.'® Yet, at the time, the British had unlimited powers—civil,
criminal, and judicial—over the East African Protectorate.® According to British
colonial judges, non-British peoples could not seek relief from a British court
because they did not have “birthright” citizenship.'®” The courtargued the Maasai,
who had brought the case to enforce treaty rights with the British, were aliens, not
subjects. To justify this finding, the Colonial judges argued that the:

idea that there may be an established system of law to which a man owes
obedience, and that at any moment he may be deprived of the
protection of the law, is an idea not easily accepted by English lawyers.
It is made less difficult if one remembers that the Protectorate is over a

180. Notably, César Ayala and Rafael Bernabe tie one of the Insular Cases, Balzac v. Puerto Rico, 258
U.S. 298 (1922), to eight of the judges who decided Plessy v. Ferguson, 163 U.S. 537 (1896),
suggesting the vast scope for a long overdue research agenda between CRT, LatCrit, TWAIL
and other critical types of scholarship. AYALA & BERNABE, supra note 178. See also Go, supra
note 8; Ramos, supra note 172.

181. See Gathii, supra note 179, at 1034 (noting that although the East African Protectorate “was
really a part of the British Empire,” British colonial courts held that it was “a foreign country
outside the dominions of the Crown” and that in fact “the Crown or its representatives had
unlimited powers in the protectorate”).

182. Id.at1033.

183. Id.

184. Olle Njogo v. Att’y Gen. (1913) 5L.R.K. 70 (Kenya). This case is examined at length in Gathii,
supra note 179.

185. Gathii, supra note 179, at 1046.

186. Id.at1034.

187. Id.at1038.
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country in which a few dominant civilised [sic] men have to control a
great multitude of the semi-barbarous.'$®

The upshot of the comparative analysis between Puerto Rico’s status and the
status of British protectorates shows that there are similarities in the ways colonial
empires were organized to prevent colonized peoples from holding colonial
governments accountable. The fact that race was a major justification in
declining to hold White colonial governors responsible for violating the rights of
their non-White subjects—in the Americas, Africa, and beyond—provides
potential that TWAIL analysis might enable CRT to more powerfully uncover the
status of the United States as a colonial power no less than European colonial
powers of another era.

Carrying out a TWAIL agenda on themes that are traditionally within the
remit of CRT could also be very productive in further interrogating how
international law was deployed by Black people under slavery, a project that Henry
Richardson IIT has inaugurated with groundbreaking research.'” The continuities
of the United States’ racist policies in U.S. foreign policy have been explored," but
combining CRT and TWAIL’s analytic tools can help probe this further. There is
one other promising line of inquiry that can fruitfully combine TWAIL and CRT
analytical tools. This is in exploring how we can help uncover our understanding
of the manner in which national security laws and policies in the United States
racialize Muslims and other people of color.” This requires investigating these
and other connections between domestic and international law,"* because—as

188. Olle Njogo5LRXK. at97.

189. HENRY J. RICHARDSON 111, THE ORIGINS OF AFRICAN-AMERICAN INTERESTS IN INTERNATIONAL
Law (2008).

190. Anincompletelist includes Henry J. Richardson, I11, U.S. Hegermony, Race, and Oilin Deciding
United Nations Security Council Resolution 1441 on Iraq, 17 TEMP. INT'L& Comp. L.J. 27 (2003);
Henry J. Richardson 111, The Gulif Crisis and African-American Interests Under International
Law, 87 AM. J. INT’LL. 42 (1993); Ruth Gordon, Racing U.S. Foreign Policy, 17 NAT'LBLACK L..
1(2002); and Gordon, supra note 165.

191. One classic TWAIL inspired piece of scholarship is Ileana M. Porras, On Terrorism: Reflections
on Violence and the Outlaw, 1994 UTAH L. REv. 119 (1994). See also L1, supra note 47. Li placed
Muslims not only at the center of his narrative on the Global War on Terror, but also in the
middle of what all the analysis of Balkan wars referred to as a European war. Id. at 7-9 (noting
that the book “seeks a broader horizon that takes into account global hierarchies of race . . . by
highlighting the region’s [Europe’s] links to the darker-skinned peoples to the south and
east”).. He further noted that the extreme visibility of detention in places like Guantanamo
not only denied the United States the flexibility in its Global War on Terror, but also brought
the United States’ allies on board as the jailers who in turn helped to sustain that war. Id.
Darryl Li also expanded our understanding of the global war on terror by highlighting the
universalist visions of pan-Islamism advanced by jihadists. I. at 10.

192. Chantal Thomas, Causes of Inequality in the International Economic Order: Critical Race
Theory and Postcolonial Development, 9 TRANSNAT'L L. & CONTEMP. PROBS. 1, 13 (1999);
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Amna Akbar has argued—there is no domestic law without international law.'”
Such an analysis of racialization would go beyond analysis of legal doctrine in
domestic and international law to focus on how these regimes are constituted by
racialized assumptions and presuppositions, sometimes more obvious than
others.” In addition, such scholarship could inquire into the racialized histories
and historical inequalities between Whites and non-White groups, as well as
within and between these groups, within regimes of national security,
immigration, and citizenship. Indeed, CRT and TWAIL scholarship in
international law is increasingly beginning to focus on such issues. For example,
it examines how the nonself-executing doctrine embraced in U.S. courts to
foreclose the application of international law was designed to limit the scrutiny not
only of slavery, but also of segregation, lynching'” and, most recently and
environmental racism.”® In a rare win, circumventing the nonself-executing
doctrine that has prevent United Nations treaties and human rights machinery
from scrutinizing conduct within the United States, in June 2020 voted to establish
an independent commission of inquiry to establish the facts and circaumstances
related to systemic police violence in the United States and elsewhere following the
murder of George Floyd."”” The promise of such an analysis that examines the

Chantal Thomas, Critical Race Theory and Postcolonial Development Theory: Observations on
Methodology, 45 VILL. L. REv. 1195, 1218 (2000) (tracing race in the context of international
economic law); see James Thuo Gathii, Retelling Good Governance Narratives on Africa’s
Economic and Political Predicaments: Continuities and Discontinuities in Legal Outcomes
Between Markets and States, 45 VILL. L. Rev. 971, 1010 (2000) (tracing the racially and
culturally constitutive aspects of market restructuring under the aegis of neoliberalism in the
1990s in Africa).

193. See Amna Akbar, National Security’s Broken Windows, 62 UCLA L. Rev. 834, 848 (2015).

194. Lat-Crit theory has undertaken some important work in this area. See, e.g., Gil Gott, The Devil
We Know: Racial Subordination and National Security Law, 50 VILL. L. REV. 1073, 1076 (2005);
Gil Gott, A Tale of New Precedents: Japanese American Internment as Foreign Affairs Law, 40
B.C.L.REV. 179, 265 (1998).

195. Henry J. Richardson 111, Excluding Race Strategies from International Legal History: The Self-
Executing Treaty Doctrine and the Southern Africa Tripartite Agreement, 45 VILL. L. REV. 1091,
1099 (2000).

196. Carmen G. Gonzalez, Environmental Racism, American Exceptionalism, and Cold War
Human Rights, 26 TRANSNAT'L L. & CONTEMP. PROBS. 281, 284 (2017), (discussing Mossville
Environmental Action Now v. United States, an environmental racism case pending before the
Inter- American Commission on Human Rights as of 2017, and arguing that the United States’
refusal to sign human rights treaties, its extensive use of reservations, understandings, and
declarations to limit the application of the treaties it does sign, and the judicially created
distinction between self-executing and nonself-executing treaties make domestic enforcement
impossible).

197. In its June 2020 Resolution A/HRC/ 43/L.50, the United Nations Human Rights Council
decided to:

establish an independent international commission of inquiry, to be appointed
by the President of the Human Rights Council, to establish the facts and
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racialized limits of the nonself-executing doctrine is that it counters mainstream
foreign relations doctrinal scholarship that renders race and identity invisible. The
power of combining TWAIL and CRT lenses would be to unearth how rules of
international and foreign relations law are mobilized in seemingly race neutral
terms to privilege the interests of western states, White elites, and private capital at
the expense of peoples of color, their territories, and their interests."*

Finally, unlike TWAIL, CRT has largely not been concerned with the
economic underpinnings of the racial state.”™ By contrast, a major focus of
TWAIL scholarship is on the economic relationships between former colonies and
their metropolitan powers,* and the postcolonial stakes in how development
programs from modernization to neoliberalism, and beyond, have been
constructed to favor the interests of northern industrialized economies and the
elites of the Third World.**" For example, some recent TWAIL scholarship traces
the origins of customary international law to this history of capitalism.””> The
recent focus on racial capitalism®” in law and political economy within the

circumstances relating to the systemic racism, alleged violations of international

human rights law and abuses against Africans and people of African descent

in the United States of America and other parts of the world recently affected by

law enforcement agencies, especially those incidents that resulted in the deaths

of Africans and of people of African descent, with a view to bringing

perpetrators to justice . . . .
U.N. H.R.C. Res. A/HRC/43/L.50., at 3 (June 17, 2020). See also Yasmin Sooka & Christoper
Gevers, FW De Klerk Has a Case to Answer, INDEP. ONLINE (July 4, 2020),
https:/fwww.iol.co.za/sundayindependent/analysis/fw-de-klerk-has-a-case-to-answer-
504492672tbclid=IwARGIQgNcN_0sWM9Zvkn_112PJ2d10SP5058RgQCI6_FI'Wc4BlaSi6
wid3MQ [https://perma.cc/3DU9-F5WN].

198. Notably, an important new field of comparative foreign relations law has emerged. A
recent book with 46 chapters does not contain a single chapter or sustained analysis of
issues of identity and/or race even though the U.S. Foreign Relations paradigm is the defining
framework for the book. See THE OXFORD HANDBOOK OF COMPARATIVE FOREIGN RELATIONS
Law (Curtis A. Bradley ed., 2019).

199. One example of a significant exception is Cheryl 1. Harris’s Whiteness as Property. Harris,
supranote 33.

200. See, e.g., James Thuo Gathii, Third World Approaches to International Economic Governance,
in INTERNATIONAL LAW AND THE THIRD WORLD: RESHAPING JUSTICE 255 (Richard Falk,
Balakrishnan Rajagopal & Jacqueline Stevens, eds., 2008).

201. See, e.g., BALAKRISHNAN RAJAGOPAL, INTERNATIONAL LAW FROM BELOW: DEVELOPMENT,
SOCIAL MOVEMENTS AND THIRD WORLD RESISTANCE (2003); SUNDHYA PAHUJA, DECOLONISING
INTERNATIONAL LAW: DEVELOPMENT, ECONOMIC GROWTH AND THE POLITICS OF UNIVERSALITY
(2011); Luis ESLAVA, LOCAL SPACE, GLOBAL LIFE: THE EVERYDAY OPERATION OF
INTERNATIONAL LAW AND DEVELOPMENT (2015); KERRY RITTICH, RECHARACTERIZING
RESTRUCTURING: LAW, DISTRIBUTION AND GENDER IN MARKET REFORM (2002); MICHAEL
FAKHRI, SUGAR AND THE MAKING OF INTERNATIONAL TRADE LAw (2014).

202. B.S.Chimni, Customary International Law: A Third World Perspective, 112 AM. . INT'L L.
1(2018).

203. See, e.g., Gonzalez, supra note 139.
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United States academy, in addition to the work that TWAILers have done, is
something from which CRT can learn.

CONCLUSION

This exploratory Article has argued that while CRT and TWAIL provide a set
of analytical tools that converge in how they focus on identity and race, each of
them provides possibilities that could enhance and enrich the other. After
outlining the convergences and divergences in how TWAIL and CRT discuss
race and identity in Part I, Part IT of the Article explored how analysis of racial
subordination, intersectionality, multidimensionality, and essentialism from CRT
could offer TWAIL pathways to focus more sharply on race. Part III of the Article
argued that TWAIL'’s focus on racialization of empire offers CRT possibilities for
exploring the United States as a colonial and imperial power. Using the example
of Puerto Rico, one of the United States’ colonial possessions, Iargued that TWAIL
offers a fruitful framework for understanding similar forms of colonial empire
engaged in by European powers in the non-European world. Further,a TWAIL
analysis offers potential for probing the nature of the U.S. empire embedded in
U.S. foreign relations law. TWAIL scholars have only partially explored the
racialized nature of U.S. foreign relations law, and therefore much potential
remains to probe that field that is currently dominated by doctrinal analysis that
does not investigate its imperial nature and character.

Thus, the first major argument advanced in this Article is as follows. Justas
slavery dehumanized Black people as degenerate and outside the boundaries of
humanity in the construction of the United States as a White racial state,
European/White international law was constructed to relegate non-European
peoples who were considered to live outside the bounds of humanity and therefore
outside of sovereignty. The agenda of tracking connections across historical
periods and across different geographical locations that show “repeating and
structurally similar domestic political and legal agendas™**—such as the Americas
and Africa—does not often center race and identity in its explorations of global
ordering. The potential and power of TWAIL/CRT collaboration is that it would
go beyond merely tracking connections between different colonies and repeating
governance agendas and techniques, because it would provide a very sharp lens of
tracing issues of race and identity in imperial histories, transnational histories, and
histories of the global.

204. Lauren Benton, Beyond Anachronism: Histories of International Law and Global Legal Politics,
21J. HisT. INT’LL. 7, 30 (2019).
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The major claim made here, then, is that issues of race and identity have so
far been underemphasized, understudied, and undertheorized in mainstream
international law as well as by historians of empire.””> While this Article notes that
notions about race have been shifted across time and location, it has proceeded
from the premise that race as function of power has, since the eighteenth century,
“become a dominant lens through which humans see and understand
[themselves].”* TWAIL and CRT could learn about how to trace the centrality of
race from the subaltern scholars whose scholarship has put the “politics of
difference’—racial, class, gender, ethnic, national, and so forth”—at the center of
their analysis.”” Like subaltern scholars, TWAIL and CRT are well-positioned
to continue to contribute to the study of the racial dimensions of their fields and
to move their respective fields forward. These inquiries will generate insights,
such as how the privileging of Europe or the West/the United States has
generated and continues to generate norms and practices that structurally
subordinate those outside the Europe/the West/the United States in ways that
institutionalize hierarchies of race, class, and gender. Without such sustained
inquiries, the integral role of race in constituting both domesticand international
law will continue to be understudied and misunderstood.””®

Ultimately, TWAIL and CRT can learn from each other as critical
movements. In addition, both can learn from each other on how to deal with
pushback and backlash from mainstream and conservative scholarly and political
movements or when their respective scholarship crosses disciplinary fields into the
headwinds of debates in other fields.*® This collaboration is long overdue. Take,

205. Notable exceptions among historians include Radhika Mongia. See, e.g., MONGIA, supra
note 170.

206. Omar H. Ali, Constructing Race in World History, OUPBLOG (Feb. 26, 2016),
https://blog.oup.com/2016/02/race-world-history [https://perma.cc/7H48-EDNU].

207. Gyan Prakash, Writing Post-Orientalist Histories of the Third World: Perspectives from Indian
Historiography, 32 COMPAR. STUD. SOC’Y & HIST. 383, 406 (1990).

208. An example of the utility of bringing race into thinking about global and domestic studies is
CHARLES W. MILLS, THE RACIAL CONTRACT (1997) (arguing that the racial contract has
provided the theoretical architecture justifying an entire history of European atrocity against
non-Whites, from David Hume's and Immanuel Kant's claims that Blacks had inferior
cognitive power, to the Holocaust, to the kind of imperialism in Asia that was demonstrated by
the Vietnam War).

209. For example, Lauren Benton repeatedly refers to Third World Approaches to International
Law as “so-called TWAIL,” thereby revealing a rather dismissive attitude as to whether or not
TWAIL should be recognized as an approach to international law. Benton, supra note 204.
She noted, “Orford’s position is presented as a defence [sic]of the so-called TWAIL school
(Third World Approaches to International Law), best represented by Anghie, Antony.
Imperialism, Sovereignty and the Making of International Law (Cambridge University Press,
2005).” Id. at 11 n.7. “The somewhat disconnected follow up to some of the arguments of so-
called TWAIL scholars is an example.” Id. at 24.
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for example, the potential for a sustained research agenda that examines the
intersection of the United States’ domestic and foreign policies through the lens of
race. While there are scholars such as Henry Richardson IIT and Ruth Gordon, as
noted earlier, whose scholarship has focused on this intersection, much
remains to be done. Scholars outside of international law have done some great
work that could inspire a new generation of scholarship."® Finally, both could
also learn from each other about how best to build alliances between themselves
as well as with other critical movements. This alliance is necessary to counter the
all-too-often mainstream efforts to provincialize, define, and box critical
approaches—especially when they delve into issues of race and identity—as
marginal and irrelevant, rather than as significant contributions that challenge
expand their respective fields.

210. See, e.g., MARY L. DUDZIAK, COLD WAR CIVIL RIGHTS: RACE AND THE IMAGE OF AMERICAN
DEMOCRACY (2000); CAROL ANDERSON, EYES OFF THE PRIZE: THE UNITED NATIONS AND THE
AFRICAN-AMERICAN STRUGGLE FOR HUMAN RIGHTS, 19441955 (2003); CAROL ANDERSON,
BOURGEOIS RADICALS: THE NA ACP AND THE STRUGGLE FOR COLONIAL LIBERATION, 1941-1960
(2015).
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