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justice was done. However, Fisher has
a different perspective on this case.
She states that it was Briteramos' pub-
lic health counselor who turned him
in to the police after Briteramos went
to get tested for HIV. Fisher warns
against any law that deters people
from getting tested for HIV and any
law that so easily convicts an HIV-
positive person.

There have been approxi-
mately 300 prosecutions under HIV
laws among the approximately
800,000 people with AIDS in this
country, according to the HIV
Criminal Law and Policy Project.12

However, 70% of these prosecutions
entail spitting, biting or scratching
which pose a remote risk of HIV
transmission and do not involve trans-
mitting the virus through sexual con-
tact, the most common form of trans-
mission.
As Fisher and other AIDS advocates
caution, when enacting these laws,
legislators should consider the possi-
bility that they may actually be deter-
ring testing. On both sides of this
issue, the question remains as to how
effective these laws are in achieving
their goal-preventing the spread of
HIV/AIDS and protecting the public's
health.
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Remain Silent?
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Any statements you make dur-
ing a custodial arrest can be used
against you, so long as you have been
read your Miranda Rights.' Evidence
found during a search incident to an
arrest can also generally be used
against you. So, what happens to evi-
dence discovered during an interroga-
tion and search incident to an arrest in
which the officers fail to read you
your Miranda Rights?

That is the situation that the
United States Supreme Court will be
faced with when they review United
States v. Patane during this upcoming
term. In Patane, the defendant was
arrested for violating a restraining

"...the Supreme Court
will truly have to

decide if we still have
the right to remain

silent and just what
the implications of

that right are."

order.2 During the arrest, when the
officers were reading Patane his
Miranda Rights, he interrupted them,
and the officers failed to finish read-
ing the remainder of the rights. Patane
was later questioned, and during a
search of his home, the police found
an illegal handgun. The main question
in the case now before the Supreme
Court is whether that illegal handgun

should be considered "fruit of the poi-
soned tree" for evidence purposes
since the police did not properly con-
duct Patane's arrest and Patane did
not truly waive his Miranda Rights.

The Federal District Court for
the District of Colorado found that
the gun was illegally obtained and
granted Patane's motion to suppress
the illegal handgun.3 The District
Court reasoned that there had never
been probable cause to arrest Patane.
The court held that the investigation
leading to the discovery of the gun
was invalid and that any evidence
from that unconstitutional investiga-
tion could not be used against Patane.

The 10th Circuit Court of
Appeals agreed with both the District
Court and Patane, finding that the evi-
dence was inadmissible.4 However,
the Appellate Court disagreed with
the District Court in its rationale. The
Appellate Court held that probable
cause to arrest Patane did exist.5 The
Appellate Court noted that prosecu-
tion conceded that the officers ques-
tioned Patane without fully informing
him as to his Miranda rights, and the
officers' violation of Miranda v.
Arizona justified suppressing the ille-
gal handgun for evidence purposes.
The Appellate Court held that the gun
was fruit of the poisoned tree and that
physical fruits of a Miranda violation
must be suppressed where necessary
to serve Miranda's purpose of deter-
rence.

The Bush Administration,
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however, disagreed with both courts.6

Though not a judicial body, the
Administration is, in fact, behind the
petition to the United States Supreme
Court. In requesting that the state pur-
sue an appeal of the 10th Circuit
Court of Appeals decision, the Bush
Administration argues that Patane
refused Miranda warnings to keep
silent when he interrupted the federal
agents and that anything he stated
was willingly volunteered. They
argue that criminals should not be
benefited by suppression of evidence
when they dismiss police attempts to
inform them of their constitutional
rights.

Some prosecutors also sup-
port the arguments presented by the
Bush Administration. Prosecutors add
to those arguments that the suppres-
sion of physical evidence in cases like
Patane's poses serious problems for
the judicial system. Requiring prose-
cutors to attempt conviction without
persuasive and probative evidence
affects both the cost and administra-
tion of criminal trials.

Opponents of the Bush
Administration hope that the Supreme
Court will uphold both the District
and Appellate court opinions sup-
pressing the evidence. Criminal
Defense attorneys argue that Miranda
protections, such as the deterrence of
coercive police questioning and the
guarantee of valid and trustworthy
evidence, will be greatly affected if the
Supreme Court finds against Patane.7

They argue that a decision by the
Supreme Court against Patane would
give policemen another incentive to
ignore Miranda warnings. H. Michael
Steinberg, an attorney specializing in
criminal defense, adds that allowing
evidence found in situations similar to
Patane's, "would need [a] fact specific
determination as to what factually
occurred during the administration of
the warnings," frustrating the judicial
process as well.

Some legal analysts argue that
the Supreme Court should not have
granted writ in this case since the issue
is moot and that two previous Supreme
Court cases, Michigan v. Tucker, 417
U.S. 433 (1974), and Oregon v. Elstad,
470 U.S. 298 (1985), expressly hold
that fruits of unwarned statements are
admissible. Supporters of Patane's posi-
tion, however, argue that fruits of
unwarned statements do not include
physical objects constituting evidence
and that the Supreme Court has failed
to clearly rule on that issue.

Both sides are hopeful that
this case will not only force the United
States Supreme Court to confront
issues on Miranda rights, but also
issues of probable cause, warrantless
arrests, as well as illegal searches and
seizures under the Fourth Amendment.
Regardless of the Supreme Court's
decision, prosecutors, criminal defense
attorneys, and their respective clients
alike hope that the decision from
United States v. Patane will provide
much needed guidance in a legal area
that is presently clear as mud.

NOTES

1 Miranda v. Arizona, 396 U.S. 868 (1966)
2 United States v. Patane, 304 F.3d 1013,1015 (10th Cir.
2002).
3 Patane, 304 F.3d at 1014.
4 Id.
6 Bill Mears, Justices will review 'Right to Remain Silent,'
(April 22, 2003), available at CNN.com/LAW CENTER,
http://www.cnn.com/2003/LAW/04/21/scotus.mirandalml.
7 Statement of Susan N. Herman, ACLU General
Counsel, The Fourth Amendment and Miranda in the
Supreme Court Spotlight (October 1, 2003), available at
http://www.aclu.org/court/court.cfm?ID=1 3873&c=261
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