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FEATURE
ARTICLES
The U.S. - Vietnam Bilateral Trade
Agreement: How Vietnam's Efforts
to Strengthen its Trademark and
Copyright Laws Signal its Desire to
Join the World Economy
Cara A. Boyle'

I. Introduction
On July 13, 2000, the United States and Vietnam
signed a Bilateral Trade Agreement ("BTA"). 2 The BTA
will come into force once President Bush signs it and the
Vietnamese National Assembly ratifies it. 3 The historical
significance of the BTA to the United States is obvious in
light of the Vietnam War and subsequent foreign relations between the two countries. Because of the enormous influence of the U.S. in international trade, the
implementation of the BTA will significantly improve
Vietnam's bid for membership in the World Trade Organization ("WTO"). The BTA acknowledges that both
countries agree that "economic and trade ties and intellectual property rights protection are an important and
necessary element in the strengthening of their bilateral
relations."4 It therefore devotes an entire section to the
parties' obligations to provide protection and enforcement of intellectual property. Vietnam's negotiations with
the U.S. regarding intellectual property issues, as well as
the intellectual property provisions in the BTA, provide
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one framework in which to analyze one of the steps
Vietnam has taken to join the world economy.
When the agreement was signed, the Clinton
administration noted that the BTA "mark[ed] a key step
in the historic reconciliation between the United States
and Vietnam" and fulfilled the goal of "negotiating a
comprehensive trade agreement with Vietnam that
would advance reform by leading to significantly more
open markets and to Vietnam's firmer integration into
the global economic community."5 Noting that the agreement is "now a key initiative in President Bush's trade
agenda," current U.S. Trade Representative Robert B.
Zoellick stated that "[bly lowering tariffs and trade
barriers, particularly in the services sector, this trade
agreement will provide Americans with expanded access
to the Vietnamese market and includes important protections for American intellectual property rights."6 The
legal, political, and economic changes within Vietnam
and the BTA itself demonstrate Vietnam's desire to normalize relations with the U.S. and to join the world
economy. After experiencing the failure of its socialist
economic model, Vietnam established a market
economy. 7 In order to stimulate foreign investment, in
1986, the Vietnamese government instituted its policy of
doi moi, or economic reform. Doi moi represented one of
Vietnam's first steps in its bid for acceptance into the
international trade community. For the first time Vietnam
permitted small-scale private commerce and foreign
investment.8 The Vietnamese economy experienced an
increase in foreign investment in the early to mid-1990s,
only to be followed by a rapid decline in such investment
in 1999. 9 This decline in investment was attributed to
frustration with the "massive red tape of the Hanoi
bureaucracy" and "abundant corruption." 1° Despite this,
bilateral trade between the U.S. and Vietnam grew from
US$225 million in 1994 to US$1.2 billion in 2000.1
In 1993, the Clinton Administration initiated its
"policy of normalization" of relations with Vietnam in
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order to "encourage Vietnam's cooperation on issues of
interest to the United States and to promote Vietnam's
integration into the region and the world economy." 2
Major events which lead to this policy included the 1989
withdrawal of Vietnamese troops from Cambodia and
Vietnam's admission to several international
organizations. In 1993, President Clinton authorized
U.S. support for international lending to Vietnam and
permitted U.S. firms to join in development projects in
Vietnam. 4 In 1994, the U.S. lifted its economic embargo
on Vietnam and in 1995, opened normal diplomatic
relations with Vietnam.' 5 In 1996, the U.S. and Vietnam
began negotiations on the BTA. 16 The overall effect of this
policy has been a strengthened cooperation regarding the
POW-MIA issue, the resettlement of thousands of refugees, and enhanced cooperation in combating narcotics
trafficking, promoting human rights and religious freedom, and expanding economic links. 7
With the lifting of the U.S. trade embargo in 1994
and Vietnam's decision to encourage foreign investment,
many U.S. businesses began investing in Vietnam. Since
many of these businesses owned some type of intellectual
property which they intended to use while trading in
Vietnam, they expressed concern about the protection of
their intellectual property rights in Vietnam. For example, while Vietnam had enacted trademark and copyright legislation, inadequate enforcement of these laws
made it easy for trademark and copyright pirates to work
out of Vietnam. Furthermore, China's attempts to gain
Most Favored Nation ("MFN") status and join the WTO
had an adverse effect on Vietnam's reputation in the
intellectual property arena. Responding to pressure from
the U.S., the Chinese government substantially increased
its trademark and copyright enforcement mechanisms in
an effort to reduce its rampant counterfeiting and
piracy. 8 As a result, trademark and copyright pirates and
counterfeiters fled China and set up shop in Vietnam.9
This caused such an enormous increase in trademark and
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copyright infringement in Vietnam that Vietnam was
rapidly becoming a center for intellectual property
piracy.20 American textiles manufacturers were discovering that while there were economic advantages to
Vietnam's cheaper labor costs, Vietnam was also becom21
ing a good market for counterfeit goods.
As a result, U.S. businesses urged the U.S. government to focus its attention on the protection and enforcement of intellectual property rights in Vietnam during
the BTA negotiations. 2 From the U.S. perspective, "the
sudden emergence of intellectual property protection as a
major goal of U.S. foreign economic policy in the mid1980s was a result both of an objective change in the
value of intellectual property, and of the domestic political debate over how to respond to the trade deficit and
the relative decline of American economic power."23 One
reason for Vietnam's poor record of enforcement of its
trademark and copyright laws was the problem of mismanagement and corruption in Vietnam's infrastructure.
Moreover, the U.S. knew that any trade agreement with
Vietnam would significantly increase the trade activity of
American companies in Vietnam and thus affect the
intellectual property rights of U.S. companies.24 Several
U.S. companies currently have operations in Vietnam,
including Nike, General Electric, Citibank, Coca-Cola,
Procter & Gamble, Eastman Kodak, Hewlett Packard,
Microsoft, and Cargill.25 Each of these companies owns a
significant number of patents, trademarks, and copyrights in the United States. 26 These companies undoubtedly expect to be able to not only use, but also enforce
their intellectual property in Vietnam.
While the BTA addresses all types of intellectual
property,27 this paper will focus only on the trademark
and copyright provisions. Although Vietnam has substantially revised its trademark and copyright laws in the
last four years, significant improvements must occur if
Vietnam wishes to become a successful trading partner of
both the U.S. and other countries. Specifically, while
Volume 14, Number 1 2001
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Vietnam has implemented rules and regulations which
provide protection of trademarks and copyrights for
foreign entities, it has yet to enforce these rights at an
internationally satisfactory level. These issues are specifically addressed in the BTA.
Part II of this paper will describe the current state
of trademark and copyright piracy and counterfeiting in
Vietnam. This section will also discuss U.S. reaction to
this increase in counterfeiting and piracy. Part III will
discuss the trademark and copyright provisions of the
BTA, including Vietnam's obligation to adopt several
international intellectual property treaties and
agreements.28 This section will also analyze Vietnam's
trademark and copyright laws to determine whether or
not they comply with the BTA. Part IV will discuss what
future steps Vietnam must take in enforcing the regulations in order to meet its obligations under the BTA.

II. Trademark and Copyright Piracy and
Counterfeiting in Vietnam
As noted above, Vietnam has become a haven for
trademark and copyright pirates.29 In response to such
activity, the U.S. traditionally implements trade restrictions on those countries that violate the intellectual
property rights of foreign entities. In 2000, as a result of
this increase in trademark and copyright piracy, the U.S.
Trade Representative ("USTR") placed Vietnam on a
watch list.
A. Trademark Infringement in Vietnam
A 1997 article in the Vietnam Investment Review
noted that counterfeiting was on the rise in Vietnam and
quoted a report by Vietnam's Market Control Department ("MCD") in the Ministry of Trade which stated that
"increasing numbers of world-famous brand names are
being exploited by Vietnamese manufacturers." 30AccordLoyola Consumer Law Review
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ing to that article, "clothing, shoes, cosmetics, artificial
leather, motorcycle parts, electronic goods, beverages,
toothpaste, and detergent" constituted the highest percentage of counterfeited goods. 31 The MCD also noted
that both state-owned and private companies import
modern printing systems capable of producing artificial
labels which can be supplied to counterfeit manufacturers and then sold on the open market.32 This results in the
counterfeit labels entering into Vietnam through illegal
channels from China, Laos and Cambodia. 33 Additionally,
most of the counterfeit foodstuffs and pharmaceuticals
were made in Vietnam using materials bought locally,
with no regulation or government control. 34
B. Copyright Infringement in Vietnam
While many different industries have experienced
some level of copyright piracy in Vietnam, the software
and film industries have probably been the most adversely affected. 35 In May 2000, the Software & Information Industry Association ("SIIA") issued its Piracy of
Software Study which concluded that Vietnam has a 98%
rate of software piracy, the largest of any country.36 In
1998, U.S. computer giant Microsoft claimed that 90% of
its computer software in Vietnam was pirated.37 Effective
control of software copyright piracy has been difficult
because of the ease with which one can make and distribute unauthorized copies of works in Vietnam, and because later detection is virtually impossible.38 According
to the International Intellectual Property Alliance
("IIPA"), 39 pirated software smuggled in from China and
Hong Kong, in both diskette and CD-ROM formats, is
widely available on the streets of Hanoi and Ho Chi
Minh City.4 The IIPA's 1998 report showed a piracy rate
of 100% for motion pictures, 99% for sound recordings
and musical compositions, and 97% for computer programs and business applications.4 '
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The publishing industry has also experienced
copyright infringement. The Ministry of Culture and
Information ("MoCI") has stated that 20% of the books
published in Vietnam were unauthorized translations of
foreign novels or instruction manuals.42 In 1995, when
former U.S. Defense Secretary, Robert McNamara, visited
Vietnam, he received as a gift an unauthorized Vietnamese version of his book In Retrospect.43 At that time, such
unauthorized copying was not illegal because copyrighted works were only protected if they were registered
in Vietnam within 30 days of their foreign release.' In
1998, Vietnam's Ministry of Science, Technology and
Environment investigated over 600 cases of alleged
copyright violations, nearly 250 of which were linked to
intellectual property rights. 45 That same year, Vietnam's
Copyright Office settled 18 copyright disputes, mostly in
the publishing industry.' Vietnam's widespread piracy in
the publishing area is preventing the growth of a potentially good market for U.S. publishers, especially for
English language training and college textbooks.47
C. U.S. Response to Increased Piracy and
Counterfeiting in Vietnam
The U.S. responds to such high levels of international piracy and counterfeiting activity by issuing "Special 301" reports. In 1988, Congress amended the Trade
Act of 1974"sby adding § 182, referred to as "Special 301."
Under § 182, every year, the USTR must file a report in
which it identifies those foreign countries that (a) deny
fair and equitable protection of intellectual property
rights; or (b) deny fair and equitable market access to
U.S. persons who rely on intellectual property protection. 49 The USTR must also identify "priority foreign
countries," which are those countries that have the most
"onerous or egregious acts, policies, or practices and that
have the greatest adverse impact on relevant U.S. products." 5° Within thirty days of identifying "priority foreign
Loyola Consumer Law Review
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countries," the USTR must initiate § 301 investigations of
the intellectual property practices identified in the Special 301 report. 5 In May 2000, the USTR released its
annual report for the year 2000 in which it noted that it:
...
devoted special attention to proper and timely
implementation of the WTO TRIPS Agreement by
developing country WTO members ....In addition, USTR continued to focus on two other critically important issues: cracking down on production of unauthorized copies of 'optical media' such
as CD's, VCD's, DVD's, and CD-ROM's, and ensuring that government ministries use only authorized software. Considerable progress has been
made over the past year by many developing countries in implementing their TRIPS obligations.
USTR also has made progress ... in encouraging
our trading partners to implement optical media
controls and appropriate software management
programs. While progress also has been made in
improving enforcement in many countries, the
unacceptably high rates of piracy and counterfeiting of U.S. intellectual property around the world
52
require on-going vigilance.

Because of Vietnam's increase in trademark and
copyright counterfeiting and piracy during the late 1990s,
the USTR has repeatedly placed Vietnam on its watch
list. In its 2000 report, the USTR once again placed Vietnam on the watch list, noting that:
The Government [of Vietnam] is still in the formative stages of drafting, enacting and enforcing intellectual property laws. Copyright piracy is the
most pressing problem, though there is also some
unchecked trademark counterfeiting ....On December 27,1998, the bilateral copyright agreement
between the United States and Vietnam entered
Volume 14, Number 1 2001
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into force, following the issuance of implementing
regulations by Vietnam. The agreement grants U.S.
works copyright protection in Vietnam for the first
time. We look to the Government of Vietnam to
enforce its new copyright regime vigorously to reduce piracy levels measurably, and to take steps to
ensure that all government offices use only legitimate software. We also expect the Government of
Vietnam to address intellectual property rights issues in the contexts of negotiations on a bilateral
53
trade agreement and its accession to the WTO.
By the time the U.S. began its negotiations over the BTA,
it had serious concerns about trademark and copyright
infringement in Vietnam. The intellectual property provisions of the BTA reflect these concerns and will be discussed in the following section.

III. Trademark and Copyright Provisions of
the BTA
The BTA acknowledges that Vietnam is a "developing country at a low level of development, is in the
process of economic transition and is taking steps to
integrate into the regional and world economy." M4 The
BTA notes Vietnam's membership in the Association of
Southeast Asian Nations ("ASEAN"), the ASEAN Free
Trade Area ("AFTA"), the Asia Pacific Economic Cooperation ("APEC") forum, as well as Vietnam's efforts to
join the WTO.55 The BTA requires each country to accord
each other MFN status or "Normal Trade Relations"
("NTR"). 56 It provides that each country shall apply to
each other's respective businesses the same treatment
that it would apply to its own domestic companies and
their products or services.57 Additionally, the BTA enables
Vietnamese and U.S. firms the right to import and export
freely, over time, from within each respective border and
provides for a tariff reduction schedule in accordance
Loyola Consumer Law Review
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with WTO standards. 58 It also contains provisions that
give U.S. companies access to Vietnam's service market
and protect U.S. investments in Vietnam.59
Chapter II of the BTA specifically addresses the
trademark and copyright provisions of the agreement
and requires both parties to give effect to the substantive
economic provisions of the Paris Convention, the Berne
Convention and the Geneva Convention. 60 The BTA states
that if a party has not acceded to any of these conventions before "the date of entry into force of this agreement, it shall promptly make every effort to accede." 6'
The U.S. is a member of the Geneva Convention, the
Paris Convention, the Berne Convention, as well as the
WTO. Vietnam has been a member of the Paris Convention since 1949, but as of July 15, 2001, has not acceded to
either the Berne Convention or the Geneva Convention.6 2
As noted above, the BTA acknowledges Vietnam's
intent to join the WTO.63 Vietnam is an "observer" to the
WTO and must therefore start accession negotiations
within five years of becoming an observer. 4 The WTO
has several trade agreements which guarantee member
countries certain trade rights.65 The WTO enacted the
Trade Related Aspects of Intellectual Property ("TRIPs")
in an effort to formulate more predictable internationallyagreed trade rules for intellectual property and to settle
disputes more systematically.66 TRIPs attempts to "narrow the gaps in the way [intellectual property] rights are
protected around the world and to bring them under
common international rules."67 Under TRIPs, each WTO
member country must apply the substantive obligations
of the leading intellectual property conventions, supplement those conventions with substantial additional
protection, and ensure that critical enforcement procedures will be available in each member country to safeguard intellectual property rights.
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A. Trademark Provisions of the BTA
The BTA requires Vietnam to comply with the
Paris Convention within twelve months from the date of
entry into force of the BTA.6" Vietnam's Civil Code of 1996
and Implementation Regulations constitute Vietnamese
trademark law.69 Vietnam has enacted trademark protection rights that comply with international standards. For
example, in accordance with the Paris Convention, the
Code provides protection for trademarks, service marks
and grants such protection on a first-to-file basis, as
opposed to the U.S. first-to-use basis.70 The Code also
complies with the Paris Convention and TRIPs by providing protection for famous or well-known marks and
by refusing protection of certain types of marks, including generic or descriptive marks.7 '
Vietnam's trademark laws provide several types of
enforcement mechanisms, including informal actions,
administrative actions, civil actions, and criminal
actions.7 2 These mechanisms appear to comply with the
enforcement provisions of both the Paris Convention and
TRIPs. 73 One option is to send an alleged infringer a
standard letter, in which the trademark owner demands
that the alleged infringer cease and desist from its unauthorized use of the mark. 74 Another option is to obtain an
opinion from the National Office for Intellectual Property
("NOIP") as to whether a trademark owner's rights have
been violated. 75 After obtaining such an opinion, a trademark owner may send an advisory warning letter to the
alleged infringer. 76 While there are no official opposition
procedures in Vietnam, a trademark owner may file an
unofficial opposition against any pending trademark
application that allegedly infringes its trademark.7
Under Vietnamese law, a registration can also be canceled
if the trademark is not used in Vietnam during a consecutive five-year period, and if the mark is identical or
confusingly similar to a prior registered trademark or a
well-known mark under the Paris Convention. 78
Loyola Consumer Law Review
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Administrative actions include filing a complaint
with the Market Control Office within Vietnam's Ministry of Commerce, the Department of Customs, or the
Economic Police.7 9 The complaint must be supported by
"documentary evidence of ownership of the infringed
mark and proof of infringement, including samples of
both the infringing and genuine articles." 8° The relevant
government agency will refer any questions to the NOIP
81
to determine whether the marks are confusingly similar.
If a determination of trademark infringement is made,
the government agency will seize the counterfeit goods
without notice to the infringer.82 A counterfeiter can be
liable for up to three times the illegal profits or 10%-50%
83
of the value of the infringing goods.
In order to obtain damages for infringement, a
civil proceeding must be instituted.'"Where one of the
parties is a foreigner, the case must be filed in the
People's High Court in either Hanoi or Ho Chi Minh
City.85 The suit must be supported by "documentary
evidence of the ownership of the trademark and proof of
infringement, including samples of both the genuine and
infringing articles."86 "The trademark owner may seek an
injunction, damages, and/or destruction of the infringing
products."87 Damages are based on the actual amount of
the trademark owner's loss or the illegal profits of the
88
infringer.
Finally, criminal actions may be filed under Article
167 of the Criminal Code, and are usually filed in cases of
counterfeit goods.89 Criminal complaints are usually
initiated by the police after they receive a trademark
owner's formal complaint. 90 The trademark owner must
provide details related to the alleged infringement, including its ownership of the mark, its business interest
and locations, the names of the alleged infringers, and
the details of the infringement. 91 If convicted, the infringer can face up to seven years imprisonment for
counterfeit goods, five to fifteen years imprisonment if
the counterfeit goods involve foods, and up to twenty
Volume 14, Number 1 2001
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years imprisonment or even the death penalty for "extremely serious crimes. 92 A counterfeiter may also be
liable for up to ten times the value of the counterfeit
goods or illegal profits. 93
The terms of the BTA provide another enforcement
remedy whereby the Vietnamese Trademark Registrar
may cancel a registration for non-use if the mark is not
used within three consecutive years from the date of
registration (as opposed to the Code's five year requirement).94 The Registrar can also refuse to grant registration
to those marks which are confusingly similar to a registered trademark. 95 The BTA requires a minimum registration term of ten years, thus complying with the TRIPs
minimum registration term of at least seven years.96 The
BTA expressly prohibits the compulsory licensing of
trademarks. 97 While the BTA contains enforcement provisions found in the TRIPs agreement, it also allows the
parties to provide for criminal penalties in cases of willful
infringement, including imprisonment or monetary
fines.

98

B. Copyright Provisions of the BTA
The BTA requires Vietnam to comply with the
Berne Convention and the Geneva Convention within
eighteen months from the date of entry into force of the
BTA.99Vietnam would benefit greatly from membership
in the Berne Convention because a strong copyright
protection system would stimulate innovation, create
more jobs and would cultivate a more skilled labor force,
thus making Vietnam a more attractive market for foreign businesses.' 0
The Civil Code of 1996 and Implementation Regulations constitute Vietnamese copyright law. 01' Vietnam
currently grants copyright protection for computer software and works by anonymous and foreign authors. 02 A
copyright arises once a work is created and expressed in
a material form, regardless of whether it was published
Loyola Consumer Law Review
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or registered.° 3 As in the U.S., while it is not necessary to
register a copyright in order to obtain protection, it is
"highly advisable" to obtain a registration "in order to
bring an administrative and/or civil infringement action
and to obtain certain remedies. 104
In 1997, the U.S. and Vietnam signed a bilateral
copyright agreement designed to protect music, software,
movies and videotape 0 5 The agreement obligated each
country to accord to the other equal treatment under its
respective copyright laws.0 6 Both countries were to
guarantee that certain minimum rights be extended to
the copyright owner, including the right to authorize or
prohibit the public performance of choreographic works,
pantomimes, motion pictures and other audiovisual
works. 0 7 The agreement provided for stricter enforcement of copyrights by providing, in the case of civil
actions, preliminary injunctive relief, permanent injunctive relief, damages, and the seizure and destruction of
infringing goods and the materials and machinery used
to create them. 8 The agreement also contained criminal
procedures and penalties in the case of copyright piracy
on a commercial sale, including the imposition of fines
and imprisonment.' ° It provided for effective enforcement at the border by giving reciprocal protection to each
country's copyrighted works. 10
Unfortunately, the copyright agreement never
reached its maximum potential mostly because it did
nothing to curtail the rampant copyright piracy in Vietnam. In a report issued in 1999, the IIPA stated that while
U.S. works of authorship were legally protected in Vietnam, "virtually every copy of a U.S. video, sound recording, computer program, or book... [was] illegal and
unauthorized.""' The IIPA attributed this enormous rate
of piracy to the Vietnamese government's official sponsorship of piracy of books, videos, and broadcast programs."2 In 1997, FAFILM, a division of Vietnam's Ministry of Culture and Information, "blatantly importled],
copie[d] and distributeld] pirate video product[s]"
Volume 14, Number 1 2001
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throughout Vietnam and "emblazoned [the products]
with official censorship stickers." 13
In light of this experience, Article 18 of the BTA
states that in the case of any conflict between the provisions of the BTA and the earlier bilateral copyright agreement, the BTA will prevail.1 Under the BTA, Vietnam
must grant protection to all types of computer programs
that are literary works within the meaning of the Berne
Convention and compilations of data or other material,
excluding data or material itself." 5
In accordance with the Berne Convention, the BTA
requires that authors and their successors in interest have
the right to authorize or prohibit the importation into the
other party's territory of the following: (a) copies of the
original work; (b) the first public distribution of the
original and each copy of the work by sale, rental or
otherwise; (c) the communication of the work to the
public; and (d) the rental of the original or a copy of a
computer program for the purposes of commercial advantage." 6 The BTA requires Vietnam to provide any
person acquiring or holding any economic rights in a
copyrighted work to freely and separately transfer those
rights by contract." 6
Also, in accordance with the minimum standards
provided by TRIPs, the BTA extends the duration of a
copyright term (when not based on the life of the author)
to not less than 75 years from the end of the calendar year
of the first authorized publication, or failing such authorized publication, within 25 years of the creation of the
work, to not less than 100 years from the end of the
calendar year of the creation of the work.1' 8 The BTA's
enforcement provisions mirror those of TRIPs in that they
require effective civil and criminal remedies to prevent
copyright infringement.
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IV. Vietnam's Future Steps in Effective Enforcement of Trademark and Copyright Rights
A. Trademark Enforcement
While the Vietnamese Government will enforce
laws against direct trademark infringement if the issue is
brought to its attention, it tends to take a "limited view"
of what constitutes trademark infringement.11 9 Vietnamese officials themselves acknowledge the problems with
enforcement as evidenced by the increase in infringement
2 They contend that the Government must not
actions."
only tighten control over printing agents and ban the
selling of counterfeit goods, but also improve cooperation between the police, the Customs Department, Ministry of Trade, and the Rural Development and Directorate
for Standard and Quality. 2 1 Additionally, it is also important to educate manufacturers, as well as consumers,
about the potential dangers of buying counterfeit goods
because manufacturers have to "reali[z]e that they are
responsible [and that] they can be an effective force in the
122
fight against counterfeiting."'
While the government has seized counterfeit
goods at the point of sale, it has been unable to locate the
production base. 23 As one government official noted, "If
we want to fight counterfeiting effectively, we have to
start at the root of the problem .... Out of tens of thousands of cases, very few are resolved." 124 This same official, however, also maintained that some types of counterfeiting are not always harmful to customers. Referring
to the counterfeit 501 jeans from Levi Strauss & Co. that
were sold in Vietnam, he claimed that in this case, the
Vietnamese customers knew they were buying imitations, but were "happy to do so for the cheaper price and
reasonable quality." 125 From the U.S. perspective, this
attitude signals a disregard for the importance of protection of foreign trademarks and could have a negative
impact on Vietnam's bid for MFN status.
Volume 14, Number 1 2001
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There has been some success in the enforcement
arena, however. When the Walt Disney Co. learned that
several of its trademarks were being infringed, it successfully challenged these acts by filing complaints with
Vietnam's NOIP.'26 Many Vietnamese companies are now
more careful about accepting orders from importers that
could have adverse effects on foreign trademark owners'
rights. One Vietnamese textile company now requires
importers to provide certificates of ownership for particular brands they are ordering.'27 While it appears that
the government is making more of an effort to enforce its
trademark law, these recent events show that there is still
need for more consistent enforcement action.
B. Copyright Enforcement
As noted above, the increase in counterfeit goods
in Vietnam is a result of both China's crackdown on its
own counterfeit activity and the ineffective enforcement
of Vietnam's copyright laws. 12 8 The chief of the copyright
department under the Ministry of Culture and Information has noted that copyright violations in Vietnam are
significantly harming domestic tape and CD producers. 29
In Hanoi and Ho Chi Minh City, there are apparently
hundreds of illegal recording studios that only illegally
copy programs that are in high demand in the Vietnamese market. 30 In a 1998 article in the Vietnam Investment
Review, the Vietnamese Government stated that "blatant
copyright infringement.. . must be stamped out to
improve Vietnam's standing in the international community."' 31 Until recently, however, the Vietnamese government never "made any serious, sustained attempt to clear
pirated materials from the market." 32 The Ministry of
Culture and Information ("MoCI") recently raided 77
video rental shops in Hanoi, Ho Chi Minh City,
Haiphong, and Quang Ninh and confiscated 30,700
pirated video tapes. 33 Despite this show of enforcement,
however, a Hanoi video shop owner was quoted as
Loyola Consumer Law Review
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saying it was still possible to "[tiake a walk to a few big
video rental stores and ask for Hollywood's latest movies
[which] were copied abroad, sent to Ho Chi Minh City
and finally reached Hanoi." 134
While the Vietnamese Government has officially
stated that it must "crack down on those who clearly
infringe on copyrights, leispecially in relation to US
works" and that "violation of copyright must be
135
stopped," there has been limited success in this regard.
The general director of the official Vietnam Film ExportImport Distribution Company acknowledged that while
it was working very hard to fight piracy, it was difficult
to do so. There have been some successful examples of
enforcement, however, one of which involved counterfeit
musical tapes, discs and videotapes." In this instance, a
Vietnamese music composer Tran Tien sued Saigon Video
for recording and offering for sale some of his songs
without permission. 137 Apparently, Tran Tien was the first
person in the Vietnamese music industry to publicly
assert his copyright rights. 138 Although he won the lawsuit and was awarded US$1200, he was unfortunately
"silently blackballed" by the music production indus139

try.

As the above discussion illustrates, Vietnam still
has yet to effectively enforce its copyright laws in order
to satisfy international standards. The IIPA has urged the
U.S. government to "press the [Vietnamese] government
to put in place effective enforcement mechanisms against
copyright piracy" and noted that the Vietnamese government must make a good faith showing of "the complete
cessation of government-sponsored video, broadcast and
public performance piracy. " 14°
C. Recent Business Responses to the Signing of the
BTA
In conjunction with former President Clinton's
visit to Vietnam in November, 2000, the White House
Volume 14, Number 1 2001
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issued a list of ten contracts signed between the U.S. and
Vietnam involving sales of U.S. goods and services to
Vietnam. 141 These contracts warrant a brief discussion
because they are representative of the types of business
U.S. companies will conduct in Vietnam once the BTA
goes into effect. Each of these companies has a substantial interest in preserving its rights in its trademarks and
copyrights and will undoubtedly expect to be able to
enforce these rights once it commences business in Vietnam.
In one contract, the Boeing Company agreed to
provide the Vietnamese Government with three Boeing
777-200ER wide body commercial aircraft. Boeing owns
over 250 trademark applications and registrations in the
U.S., including several registrations of its famous 777
mark. 42 Boeing also owns over 150 U.S. copyright registrations, including registrations referring to its 777 planes
in photographs, publications, toys, and catalogues. 43
Another contract involved V-Trac Holdings, Inc., a Vietnamese subsidiary and exclusive dealer of Caterpillar,
Inc., whereby V-Trac agreed to supply Ha Long Investment and Development Company with Caterpillar's
Marine Propulsion Engines and gear boxes. Caterpillar
owns over a hundred trademark applications and registrations in the U.S.'" Boeing and Caterpillar will undoubtedly expect to receive adequate protection for its
trademarks and copyrights in Vietnam.
One particularly interesting contract involved
MeetChina.com and the Corporation for Financing and
Promoting Technology.45 The purpose of the contract is to
form a joint venture company and create a website for
MeetVietnam.com that would provide "Vietnamese
exporters with a 'virtual storefront' to display goods and
services and allow online ordering/shopping opportunities for overseas buyers."'"
This contract brings up the issue of the Internet in
Vietnam. Vietnam has a literacy rate of 92% and has a
relatively young population, with 60% of the population
Loyola Consumer Law Review

Volume 14, Number 1 2001

under 30 years of age and 80% under 40 years of age.'4 7
Despite this, however, the Internet is not widely used in
Vietnam because it is too expensive for the average
Vietnamese to use. In a country of over 80 million people,
there are approximately 60,000 Internet subscribers, twothirds of which are governmental or Communist Party
institutions. 14 An hour on the Internet costs more than
what the average Vietnamese earns in one day.149 The BTA
will lead to increased American investments and increased access to American markets, which hopefully will
benefit Vietnam's economy. The World Bank estimates
that the reduction in U.S. tariffs could be as much as 40%,
which would raise Vietnamese exports to the U.S. to $800
million. 50 Hopefully, this would increase wages for most
Vietnamese which would, among other things, increase
access to and use of the Internet. In an interview following his historic visit to Vietnam, former President Clinton
stated, "I believe that as we implement this trade agreement, and then Vietnam moves toward membership in
the [WTO], the rule of law will become more important,
openness will become more important, there will be a lot
more access to the Internet and information of all
kinds."'' Expanding the use of Internet in Vietnam
would, of course, also increase the potential for trademark and copyright issues, much as it has over the past
few years in the United States.

VII. Conclusion
Vietnam has made the decision to participate in
the world economy. Its recent trade agreement with the
U.S. is a major step in realizing its goal of becoming an
effective international trading partner. Its success as an
effective trading partner with the U.S., however, depends
in part on how it will enforce its laws in order to better
protect U.S. businesses' trademark and copyright rights
in Vietnam. Vietnam's Civil Code provides the foundation upon which a modern trademark and copyright law
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and enforcement system can be built. Vietnam must,
however, take more effective action in applying its trademark and copyright laws. As the Deputy Director of
NOIP stated, "the effective protection and enforcement of
industrial property rights in Vietnam [has] become a
compulsory requirement for its integration into the world
economy.""5 2 Such a good faith effort would show not
only the United States, but other developed nations, that
Vietnam intends to be an effective reliable partner in the
international trade community.
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