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Legislative Update

"We Can't Hear You": A Call for Right to Counsel for Youth in Care

Leyda Garcia-Greenawalt"'

I. INTRODUCTION

In 1967, the Supreme Court decided In re Gault, holding that children have a due
process right to counsel at the adjudication phase of delinquency proceedings, however,
the Court has yet to recognize a comparable right to counsel for youth in civil contexts.
The Court stated that children are "persons" under the Fourteenth Amendment and are
thus entitled to counsel in proceedings where their liberty interests are at risk. In fiscal
year 2019, there were more than 400,000 youth experiencing foster care in the United
States. Additionally, there are currently 13 states that do not guarantee representation to
youth in their dependency proceedings: Alaska, Hawaii, Washington, Idaho, Montana,
North Dakota, Minnesota, Indiana, Illinois, Maine, New Hampshire, South Carolina, and
Florida. In those 13 states, 97,874 youth were in foster care in fiscal year 2019, which
means that nearly a quarter of youth in the child welfare system live in states that do not
guarantee representation. Illinois is seeking to change that. Research has shown that
youth who were represented by a well-trained attorney achieved permanency faster.
Under the Social Security Act, there are three permanent placement options for youth in
care. Reunification, the favored goal, returns the child to their family of origin. Only after
that option has been exhausted, may the court terminate parental rights, allowing the
child to be adopted. Alternatively, permanent legal guardianship is considered the next-
best option. Children represented by attorneys reach permanency at rates 1.38 to 1.59
times higher than children without attorneys. This paper will address why representation
matters, explore different models of representation using examples of different models in
three states, and examine pending legislation in the Illinois legislature to guarantee a right
to counsel for youth in care.

II. MODELS OF REPRESENTATION MATTER

While it is crucial for youth in care to be afforded legal representation, the model
of representation followed by the state is just as important for youth outcomes. The
following subsections will explore the three most common models of representation:
stated/expressed interest, best interest, and the hybrid model.

A. Stated/Expressed-Interest
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Oftentimes, it is easy for the youth's voice to get lost in the dependency
proceedings. Research has shown that to achieve better long-term outcomes for youth,
they should be provided with expressed-interest representation. This form of
representation prioritizes the voice of the youth by advocating for their stated and
expressed, rather than the youth's supposed best interest. The "stated" or "expressed"
interest representation refers to advocating for the youth's desires (i.e., wanting to return
home, continue familial visits, etc.), while best interest only considers what the
representative (often a biased third party sharing a different cultural background and
values) believes is the best situation for the youth. This model espouses that best interest
determinations are best reserved for the judge, not the representative.

On September 1, 2011, the American Bar Association (ABA) published its
adopted Model Act on Child Representation. The ABA encouraged lawyers to ensure all
advocacy is child-centered, research-informed, permanency driven, and holistic. The
Model Act requires that the child be appointed a lawyer bound by the rules of
professional conduct, have specific child welfare legal training, and elicit the child's
wishes in a developmentally appropriate manner, among other things.

The stated and expressed interests of a child are paramount and must be central to
the court's best interest determinations. In Kenny A. ex rel. Winn v. Perdue, a Georgia
federal court recognized that children have a liberty interest in their well-being, in
addition to interests in maintaining a relationship with their biological parents. The court
went further to say that neither citizen review panels nor court-appointed special
advocates could engage in adequate investigation necessary to effectively represent the
child. According to the court, "[j]udges, unlike child advocate attorneys, cannot conduct
their own investigations and are entirely dependent on others to provide them information
about the child's circumstances. . . CASAs are also volunteers who do not provide legal
representation to a child." For that reason, among others, many advocates suggest that
stated/expressed interest (also referred to as client-directed representation) is the best
model of representation for youth in care.

B. Best Interest

This model of representation may most popularly be referred to as the GAL
model. The Federal Child Abuse Prevention and Treatment Act (CAPTA) requires states
to appoint a guardian ad litem, or GAL, to represent a youth's best interest in their
dependency or child abuse and neglect cases. The responsibilities of this representative
include making recommendations to the court concerning the best interests of the child.
One of the primary concerns with this model is that there is no requirement that the GAL
be an attorney. In fact, sometimes this representative is someone appointed by the court
with only 30 hours of training prior to representing their first case.

While there is no standard definition of the "best interest of the child," the Child
Welfare Information Gateway acknowledges that the term "refers to the deliberation that
courts undertake when deciding what types of services, actions, and orders will best serve
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the child as well as who is best suited to take care of a child." As of 2020, about 22 states,
in addition to Washington, DC, have statutory factors to consider when making best
interest determinations. The three states highlighted in the next section, Nevada,
Michigan, and Illinois, are all a part of these 22 states. While the specific factors vary
from state-to-state, some examples include considering: the emotional ties and
relationships between the child and their family/household members; the capacity for
parents to provide for the basic needs of the child (food, clothing, medical care, etc.); and
the mental and physical health needs of the child. Only in 12 states and the District of
Columbia are courts required to consider the child's wishes when making a best interest
determination. Because of the ambiguity surrounding the definition of "best interest", this
model is least preferred when it comes to child representation, however, advocates would
suggest that this model is still better than not having statutorily mandated representation.

C. Hybrid

On its surface, a hybrid model seems like the best of both worlds - the youth has a
representative to share their expressed interest while also being informed on their "best
interest," taking into account the youth's age, maturity, and ability. However, courts and
advocates alike continue to contend that the hybrid attorney-GAL model is inherently
problematic. Several courts (see S.S. v. D.M., In re Williams, and Clark v. Alexander)
have determined that (1) an attorney/GAL who acts as an advocate for a child should not
also be permitted to testify as a witness in a neglect proceeding; (2) when a GAL is also a
child's attorney in a proceeding for termination of parental rights, the court must appoint
an independent counsel to represent the child if the child's wishes differ from the
guardian's position); (3) the attorney/GAL should not act as attorney for the child but
should objectively aid the court in determining best interests of the child; and (4) ethical
rules requiring attorneys to represent client's wishes and to respect client confidences are
modified for attorneys functioning as attorney/GAL. Additionally, there are conflicting
ethical obligations for representatives when they function both as a lawyer and GAL,
such as the representative being called as a witness in the case or the loss of the
obligation to protect confidential information.

III. STATE SNAPSHOTS

A. Nevada

In Nevada, right to counsel is guaranteed by statute. The state has a mandatory
scope of representation -meaning that youth are afforded a right to counsel without
discretion. Nevada uses an express or stated-interest model for their representation of
children and youth. The statutes enumerates that (1) the court shall appoint an attorney to
represent the child; (2) the child must be represented by an attorney at all stages of any
proceedings held; and (3) the attorney representing the child has the same authority and
rights as an attorney representing any other party to the proceedings. Additionally, in any
proceeding regarding the termination of parental rights to a child placed in out-of-home
care the court shall appoint an attorney to represent the child as their counsel.
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This model of representation protects attorney-client privilege, as well as bars the
attorney from being able to testify in the case. The child deserves to be a party in their
own proceeding, rather than a pawn continuously thrown around a court system that they
have yet to understand.

B. Michigan

The state of Michigan also guarantees a right to counsel by statute; however, they
use a best-interest model for representation. The statute reads that the court shall appoint
a lawyer-guardian ad litem to represent the child in any case where judicial proceedings
are necessary. A lawyer-guardian ad litem represents the child and has powers and duties
in relation to that representation as set forth in throughout the statute.

Michigan Compiled Laws § 712A. 17d goes on to enumerate the lawyer-guardian
ad litem powers and duties. This includes "to serve as the independent representative for
the child's best interest" and "to make a determination regarding the child's best interest
and advocate for those according to the [lawyer's] understanding of those best wishes,
regardless of whether the [lawyer's] determination reflects the child's wishes." However,
dismissing the youth's wishes in favor of their "best interest" harms the attorney-client
relationship and may result in a lack of trust between the child and their representative.

IV. BRINGING IT HOME TO ILLINOIS

The scope of representation in Illinois is limited at best. Illinois does not require a
right to counsel by statute or in practice. To muddy the waters further, Illinois has varied
access to counsel across the state. Cook County follows a hybrid model - where youth
are provided counsel who prioritize the best interest determination as well as the youth's
stated interest. Throughout the rest of the state, however, counsel is not required if a
Court Appointed Special Advocate (CASA) is appointed and represented by counsel.
This is known as a lay-GAL practice, where non-attorneys represent the youth's best
interest in court proceedings. Illinois statute enumerates the rights of parties to
proceedings. The statute reads that the minor who is the subject of the proceeding has the
right to be present, to be heard, to present evidence material to the proceedings, to cross-
examine witnesses, to examine pertinent court files and records. It is unreasonable to
assume that a youth would have the skills and ability to exercise these rights pro se, or by
themselves without a lawyer.

There is no doubt that the state is doing a disservice to the other 101 counties that
do not guarantee counsel for youth in care. Not only that, but the lack of standards for
representation throughout the state harms our youth. While there is not a one-size-fits-all
model of representation, our youth deserve someone in their corner to be their voice
when they feel that they don't have one.

A. A New Day for New Legislation
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Illinois is one of seven states that does not guarantee legal counsel to at least some
youth in care, and one of fourteen states that does not guarantee legal counsel for all
children in child welfare proceedings. In February 2023, Illinois Senator Ann Gillespie
introduced legislation that would change that. The proposed legislation, Senate Bill 1478,
amends the Foster Children's Bill of Rights to include the right to an attorney for youth in
child welfare proceedings. The bill is co-sponsored by Illinois Representative Lakesia
Collins, a former foster youth herself. The Senate Judiciary Committee heard testimony
on the matter in March 2023 where the importance of representation for youth was
stressed to the legislature. Shortly after, the bill passed the Senate unanimously, even in
the face of opposition. The proposed legislation would follow an expressed-interest
model, requiring attorneys to advocate for the stated interests of the youth they represent,
and nothing more. More importantly, however, the legislation would ensure that all youth
in care in the state of Illinois will have their voice heard regarding the outcome of their
case, and ultimately the outcome of their life.

V. CONCLUSION

Children, although vulnerable, are deserving of respect, and the value of having a
lawyer advocate for their wishes should not be underestimated. While the research
supports no statistically significant differences in the rate of reunification between youth
with representation and youth without, research does demonstrate that youth with
representation find permanency more often by means of adoption, guardianship, and
long-term custody. No one would argue against the notion that children deserve higher
quality representation - no matter the representative. Additionally, we can all agree that
some models of representation are better than others as best-interest models of
representation undermine the voice that youth have in their own proceedings.
Representatives often fail to be trauma-informed and often remain complete strangers in
the lives of the youth they represent. How then, can they pose best interest determinations
to the court when they fail to see the child in the context of their family and community?
The only reasonable "best interest" determination is that our youth in care be afforded
high-quality legal representation in their dependency proceedings, no matter their age,
sexual orientation, maturity, or disability.

59 [Vol. 43:2

5

Garcia-Greenawalt: "We Can't Hear You": A Call for Right to Counsel for Youth in Car

Published by LAW eCommons,



"We Can't Hear You"

SOURCES

42 U.S.C. § 675 (1954).

705 ILCS 405/1-5(1).

Andrea Khoury, ABA Adopts Model Act on Child Representation, 30 CHILD L. PRACTICE
TODAY (2011),
httDS://www~americanbar~or/ cgoups/public intere: /child law/resources/child law pract
iceonline/child lawe practice/vol3O/septemnber 2011/aba adopts modelactonchikireprese
ntation/.

ADMIN. FOR CHILD. AND FAM. (2017), page 6
https ://www.acf.hhs.gov/sites/default/files/documents/cb/iml702.pdf

Barbara Ann Atwood, Representing Children: The Ongoing Search for Clear and
Workable Standards, 19 J. OF THE AM. ACADEMY OF MATRIMONIAL LAWS. 183, 220.

Julie Spielberger et. al, Improving School Readiness: A Brief Report From the Palm
Beach County Family Study, CHAPIN HALL AT U. CHI., (2008),
http ://www~improvechildrep~org/Portals//PDF/Exped ting%2OPermanencyl20-
%20Lea Oepsnaio c2fr2~~eOhlren%20in c2OPalrn 20B each
%20Countypdf .

Clark Peters & Andrew Zinn, Expressed-Interest Legal Representation for Children in
Substitute Care: Evaluation of the Impact of Representation on Children's Permanency
Outcomes, 53(4) FAM. CT. REV. 589, 596 (2015).

Clark v. Alexander, 953 P.2d 145 (Wyo. 1998).

Home, ILLINOIS CASA, https://illinoisca:aor/how-o-helplvolunteerhtml, (last visited
Apr. 22. 2023}

Illinois Senate Democrats, htts://wwwillinoissenatedemocrats com/caucu:-news/29-
senator-ann- i~zlespie-news/4513 I 3giIspie-announc~es-le~gisla tion-to-provide-fostr-youth-
with-Iegabcounsel

In re Gault, 387 U.S. 1 (1967).

In Re Williams, 805 N.E.2D 1110 (Ohio 2004).

Kenny A. ex Rel. Winn v. Perdue, 356 F. Supp. 2d 1353 (N.D. Ga. 2005).

MCLS § 722.630.

60 [Vol. 43: 1

6

Children's Legal Rights Journal, Vol. 43, Iss. 2 [], Art. 6

https://lawecommons.luc.edu/clrj/vol43/iss2/6



Children's Legal Rights Journal

MCLS § 712A.17d.

Nev. Rev. Stat. Ann. § 128.100(2).

Nev. Rev. Stat. Ann. § 432B.420(2).

S.S. v. D.M., 597 A.2D 870 (D.C. 1991)

U.S. DEPT OF HEALTH AND HUMAN SERVS., ADMIN. FOR CHILD. AND FAM., ADMIN. ON

CHILD., YOUTH AND FAM., CHILDREN'S BUREAU, THE AFCARS REPORT 27 (2020),
https://www.acf.hhs.gov/sites/default/files/documents/cb/afcarsreport27.pdf

U.S. Dept of Health and Human. Servs., Admin for Child. And Fam., Children's Bureau,
Determining the Best Interest of the Child, CHILD WELFARE INFO. GATEWAY (2020)

U.S. Dept of Health and Human. Servs., Admin for Child. And Fam., Children's Bureau,
Representation of children in Child Abuse and Neglect Proceedings, CHILD WELFARE
INFO. GATEWAy (2021) f. ww.chilI dub dl' n pd7.

61 [Vol. 43:2

7

Garcia-Greenawalt: "We Can't Hear You": A Call for Right to Counsel for Youth in Car

Published by LAW eCommons,


	"We Can't Hear You": A Call for Right to Counsel for Youth in Care
	Recommended Citation

	tmp.1698264251.pdf.1Jp57

