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FEATURE ARTICLE

SUB-MINIMUM WAGE OR
SUB-HUMAN? THE
POTENTIAL IMPACT ON THE
CIVIL RIGHTS OF PEOPLE
WITH DISABILITIES IN
EMPLOYMENT

by Laura C. HorrMAN

In Jan. 2011, the National Disability Rights Network (“"NDRN")" docu-
mented an investigation of several employment practices it found to be de-
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structive to ensuring equality in employment for people with disabilities.”
Among these practices is the use of a sub-minimum wage.® There is no set pay
for the sub-minimum wage, but Section 14(c) of the Fair Labor Standards Act
(“FLSA”) allows employers to pay individuals with disabilities less than mini-
mum wage in certain situations.

Not everyone disagrees with the use of a sub-minimum wage for the disabled.
In fact, a recent proposal in Congress would perpetuate the sub-minimum
wage for people with disabilities through the reauthotization of the Workforce
Investment Act. This has reignited the debate on the use of sub-minimum
wage, dividing even disability advocates.®

A recent proclamation by President Barack Obama acknowledged the impor-
tance of employing the disabled.® On the heels of this proclamation, a compet-
ing legislative proposal attempts to overrule the legal use of sub-minimum
wage for the disabled.”

Dr. Marc Mauer, President of the National Federation of the Blind, stated,
“The Fair Wages for Workers with Disabilities Act is a long-overdue effort to
correct an injustice written into a law meant to protect all American workers
from abuse and exploitation. Workers with disabilities were excluded from the
protections of the Fair Labor Standards Act because of the false belief that we
cannot be as productive as Americans without disabilities.”®

How Sus-MmiMusm WAGE FOR THE DisasLep Has Evorven

Today, paying employees with disabilities a sub-minimum wage is legal under
the FLSA.? The idea, however, originated as part of President Franklin D.
Roosevelt’s New Deal.'® The practice was born into federal legislation through
the National Industrial Recovery Act (“NIRA”) of 1933-1935, the precursor to
the FLSA.'* The NIRA provided people with disabilities limited wages that
were proportional to their productivity through a certificate system without a
wage floor.’? The U.S. Supreme Court in 1935 declared the NIRA unconsti-
tutional, however, placing a moratorium on sub-minimum wage.'?

After some modifications, the FLSA essentially reestablished the practice of
using sub-minimum wage for the disabled.' Like the NIRA, the FLSA set the
sub-minimum wage at 75 petcent of the federal minimum wage.® In 1966,
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Congress amended the FLSA and lowered the sub-minimum wage of people
with disabilities to 50 percent.'® The hope was that employers would hire
more disabled veterans if they could pay them less than the average worker.'”
Generally, the FLSA considers an individual disabled when the individual’s
productivity is impaired by a physical or mental limitation with some exclu-
sions.® Because this reduces productivity, the law allows employers to pay
these workers with disabilities a lower wage.'

Although there have been changes to the FLSA, none of them has eliminated
the use of sub-minimum wage.2% This is despite the fact that congressional
hearings in 1994 determined the sub-minimum wage to be part of an ineffec-
tive system.? Until recent challenges, the last attempt to change the FLSA

occurred in 20017

WHY ELIMINATE THE SuR-MINIMUM WAGE FOR THE DISABLED!?

Some disability advocates favor eliminating the sub-minimum wage and vari-
ous other employment practices that single out workers with disabilities. They
argue that these are contradictory fo promoting and ensuring the equal em-
ployment opportunity of people with disabilities. These advocates contend
that federal disability law after the FLSA has created greater protections in
securing civil rights.?* By expanding federal disability rights in employment, it
seems logical to eliminate the sub-minimum wage as well.?*

Among the advocates for eliminating the sub-minimum wage for people with
disabilities is former New York Gov. David Patterson.”” Even with federal disa-
bility law protection, those supporting new legislation to eliminate the sub-
minimum wage suggest that federal disabilicy law has largely been an unful-
filled promise.”®

Sub-minimum wage for the disabled is often incredibly low.? Disabled people
carning sub-minimum wage can make as little as 10 percent of the standard
minimum wage and up to 50 percent at the most.2® The total weekly earnings
of those employed in sheltered workshops — or workplaces that hire disabled
workers exclusively or primarily — is nearly one-third lower than those working
in integrated work environments.”
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Another argument against the use of a sub-minimum wage is that individuals
with disabilities cannot succeed in being financially independent because the
sub-minimum wage fosters dependence.®® “The lack of a true minimum wage
for many workers with disabilities keeps them in a life of perpetual poverty. It
leaves them dependent on family or government programs just to meet their
basic needs of food, shelter, and medical care,”®! Because employers can pay
people with disabilities below minimum wage, the disabled often become more
dependent on the government for their needs.?

ELMINATING THE SuB-MiniMuM WAGE May BE THE Berter, OPTION

The NDRN suggests that eliminating sub-minimum wage would lessen the
dependency of the disabled.>® “Earning at least the minimum wage, if not a
living wage, would allow workers with disabilities to support themselves and
reduce the amount of aid they receive from government sources.”* Even when
individuals with disabilities do receive some employment benefits, employers
are often counting these benefits towards the wages of the disabled and mini-
mizing their wages to reflect receipt of these benefits,>

Technology has afso enabled people with disabilities to overcome many of the
challenges that previously prevented them from participating in traditional em-
ployment opportunities.”® Individuals with disabilities who are-working in
competitive or traditional environments are often making two to three times as
much income compared to those wotking in sheltered workshops and earning
sub-minimum wages.?” While supportets of the sub-minimum wage claim that
individuals with disabilities placed in these working environments will eventu-
ally move up to become minimum wage wortkers, this rarely occurs,?®

FavorinG THE Sus-MmIMUM WAGE

Despite the arguments against a sub-minimum wage for the disabled, there are
several arguments for its continued use. To begin with, the number of individ-
uals with disabilities impacted is actually minimal.** According to the 2001
report by the U.S. Government Accountability Office, the majority of people
with disabilities are earning regular wages, not the lower sub-minimum wage
under the FLSA.* Additionally, supporters of the sub-minimum wage argue
for the autonomy of the disabled-—that the FLSA gives them the right to de-
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cide whether or not to engage in employment that pays less due to the nature
of the services.*!

While a number of disability advocacy organizations strenuously oppose the
use of a sub-minimum wage and seek its elimination, other organizations do
not.*> One national disability organization, The Arc,** worries that abolishing
the sub-minimum wage “would entail multiple and comprehensive policy re-

forms and service delivery expansions.”*4

Another argument raised is that, even though some individuals with disabilities
are carning sub-minimum wages, they are at least being provided with gainful
employment when they would otherwise be unemployed.* It is also argued
that the idea of employing individuals with disabilities in working environ-
ments where they receive sub-minimum wages is designed to allow them even-
tually to become removed from this system,

Is A Sus-MINIMUM WAGE THE PROBLEM OR THE SOLUTION?

Because it appears Congress may become embroiled in a policy battle between
those advocating for the continuance of the sub-minimum wage and those
seeking its elimination, the global reaction to this issue may be instructive.
Several countries have taken legislative measures to eliminate sub-minimum
wages.*’ These countries have either increased wages, resulting in minimum
wages in sheltered workshops, or completely abandoned the use of sheltered
workshops as they currently function.*®

In 2006, the United Nations adopted the Convention on the Rights of Persons
with Disabilities.® Among the Convention’s provisions for ensuring the rights
of the disabled is Article 27, which specifies the protection of employment
rights.?® Article 27(1) provides: “States Parties recognize the right of persons
with disabilities to work, on an equal basis with others; this includes the right
to the opportunity to gain a living by work freely chosen or accepted in a
Jabour market and work environment that is open, inclusive and accessible to

persons with disabilities.”!

Further, recent attention has surrounded the issue of sub-minimum wage in
Canada. According to University of Ottawa law professor Ravi Malhotra, sev-
eral provinces continue to perpetuate this employment practice, which can also

131
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reinforce the stereotypes of the disabled.>* Professor Malhotra indicated that
the time has come to change the framework by which we examine legal issues
related to the disabled by embracing a “social model” of disability.** The social
model embraces removing physical barriers that exist in a structure as a hin-
drance to employment for the disabled.”® Examples of this include assistive
technology and other structural modifications to a work environment.”® This
diffets from the widely accepted medical model.>® Unlike the social model, the
medical model emphasizes the “physical or mental limitations” of an individ-
ual as the source of disability rather than environmental barriers.>”

The presence of opposing legislative proposals in the United States suggests
that our nation continues to struggle over the meaning of employment rights
for the disabled. However, a global perspective suggests a shift to both the
elimination of the practice of sub-minimum wage and a change in the way
Americans view disability. A sub-minimum wage can be classified in one of
two ways: either a valiant attempt to provide equality or the extension of a
history of discrimination,
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