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Loyola Consumer Law Reporter

FINANCIAL EXPLOITATION OF THE ELDERLY*

Ariel Schaffner** and John W. McCaffrey***

I. INTRODUCTION

One of the tragedies of growing
old in America is the fear of exploi-
tation and abuse. In 1988, more
than thirty-four million Americans
were age sixty-five or older.! By the
year 2000, twenty percent of the
population will be seniors.2 Al-
though only twelve percent of the
population, seniors now account
for approximately thirty percent of
all white-collar crime victims and
sixty percent of all health-related
fraud victims in the United States.?

Financial exploitation, although
generally coupled with other forms
of abuse, is one of the most preva-
lent forms of elder abuse. Many
states have responded by enacting
statutes which criminalize exploi-

Although only twelve percent
of the population, seniors now
account for approximately
thirty percent of all white-
collar crime victims and sixty
percent of all health-related
fraud victims in the
United States.

tation of an elderly person’s re-
sources, or provide an increased
sentence when a crime is commit-
ted against a senior.® In addition,
several states have enacted civil
laws to specifically address con-
sumer fraud schemes frequently
used to victimize the elderly.® As
elder abuse has begun to capture
national attention, many victims
have come forward to expose fi-
nancial exploitation. Nevertheless,
many other victims remain una-
ware of available legal remedies
and methods to avoid financial
exploitation.

This article examines various
types of financial exploitation of
the elderly, the criminal and civil
remedies available to the abused
senior, and some methods by
which seniors can avoid being fi-
nancially exploited. Section Il pro-

files the forms of elder abuse, its
perpetrators and victims. Sections
I1I and IV examine the federal and
state responses to increased elder
abuse, including criminal and civil
punitive and remedial statutes, as
well as adult protective service
statutes and other means by which
seniors can avoid financial exploi-
tation. This article concludes by
calling for more public education
and additional federal and state
legislation to protect the elderly
from financial exploitation.

Il. THE PROFILE OF ELDER
ABUSE

A. The types of elder abuse
Elder abuse takes on many
forms, including physical, emo-
tional, psychological, sexual, and
financial abuse.” In Illinois, finan-
cial exploitation is the most com-
mon form of abuse perpetrated
against elderly persons.? Financial
exploitation generally is defined as
the improper use or appropriation
of an elderly person’s resources for
personal advantage or profit.®
There are two basic types of finan-
cial exploitation: private exploita-
tion and consumer exploitation.
Private financial exploitation is
exploitation perpetrated by a sen-
ior’s relative or caretaker, most
often someone with whom the vic-
tim lives or upon whom the victim
is dependent.!® This type of exploi-
tation often involves stealing cash,
welfare checks, and personal be-
longings, or selling property with-
out the senior’s consent and
against the senior’s best interest.
Although this type of exploitation
frequently involves deceit, it may
also involve coercion, intimida-
tion, or hollow promises of lifelong
care and assistance in order to
persuade a trusting or unknowing
senior to turn over money and
property.!! Many instances involve
seniors who lived independently
until an injury or illness necessi-
tated hospital treatment.!2 Upon
discharge from the hospital, these
seniors learn that their families
have sold their homes or property,
or worse, that their family has

committed them to a public insti-
tution as a means of obtaining their
financial resources.!?

The second type of financial
exploitation, consumer exploita-
tion, exists across the spectrum of
consumer products and consumer
services. Consumer exploitation is
frequently directed toward the el-
derly because they are considered
powerless and vulnerable. Many
times, seniors do not receive
timely information about con-
sumer fraud schemes because they
are less active in their local com-
munities. For this reason, such
schemes are often difficult to pre-
vent and redress. Numerous con-
sumer fraud schemes perpetrated
against the elderly literally rob
them of thousands of dollars, and
in some cases their life savings.
Many of these deceptions are par-
ticularly egregious because they
prey on the desire of many seniors
to supplement their fixed incomes.

B. The perpetrators and victims of
financial exploitation

Although financial exploitation
predominately occurs in the form
of consumer fraud, quite fre-
quently the abusers are the senior’s
own caretakers or family mem-
bers.!+ Particularly in the latter
situation, fear of reprisal, embar-
rassment, or ignorance inhibit vic-
tims from coming forward and
reporting that they have been
abused.!’ Many seniors fear that by
reporting the abuse, they will be
physically or verbally punished or

* The opinions expressed herein are those of
the authors and do not necessarily reflect the
official opinions of the Office of the Illinois
Attorney General.

** gssistant Attorney General, Illinois Attor-
ney General’s Office, Consumer Protection
Division; J.D., IIT-Chicago Kent School of
Law; B.A., George Washington University.
*** Senior Assistant Attorney General, Ili-
nois Attorney General’s Office, oversees all
legal matters in the Citizens’ Rights Depart-
ment, Public Utilities Department, and Anti-
Trust Division, headed Illinois Attorney
General Neil F. Hartigan's Elder Abuse
Project and drafted the Financial Exploita-
tion of an Elderly or Disabled Person Act;
J.D., IT-Chicago Kent School of Law; B.A.,
Southern Illinois University.
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placed in a nursing home.'¢ Ex-
perts estimate that, as a result, only
one in five cases of elder abuse is
reported to state authorities.!’
While ascertaining the actual
level of abuse remains difficult,
experts have been able to piece
together a general profile of the
perpetrator and the victim of such
abuse. The abuser is generally a

Many seniors fear that by
reporting the abuse, they will
be physically or verbally
punished or placed in a
nursing home. . . .as aresult,
only one in five cases of elder
abuse is reported to state
authorities.

family member who lives with the
victim and upon whom the victim
is dependent for some level of care.
Statistically, the victim is more
likely to be a woman over seventy
years of age who has a physical or
mental impairment.!8 Neverthe-
less, elder abuse may befall any
senior not exercising the requisite
caution, lacking the basic informa-
tion available on the types of finan-
cial exploitation, and not knowing
of available resources to avoid fi-
nancial exploitation.

lll. THE NATIONAL RESPONSE

In 1981 and 1985, the House of
Representatives’ Select Committee
on Aging held extensive hearings
on the issue of elder abuse.!® These
hearings revealed not only that
elder abuse was increasing, but that
each year more than one million
seniors may be victims of abuse.?®
In 1985, the Select Committee on
Aging published a report (“the
1985 House Report’) which re-
vealed alarming facts about several
government programs, such as
Medicare, Medicaid, and Supple-
mental Security Income, which as-
sist seniors and disabled individu-
als in meeting their financial
needs. The 1985 House Report
noted that ‘‘Federal polic[ies]
under Medicare-Medicaid and the
Supplemental Security Income
program encourage the financial
exploitation of the elderly.”2! Such

financial exploitation originates in
the decision to place an older per-
son in a nursing home,?? because
the average cost of residing in a
nursing home exceeds $24,000 per
year.23 Frequently the family can-
not afford the nursing home bill,
and therefore looks to outside
sources for assistance. Medicare is
unavailable to many seniors and in
fact pays for only two percent of
the total national nursing home
bill.24 Moreover, it is nearly impos-
sible to find affordable insurance
that will pay more than a modest
amount of the nursing home bill.2
Consequently, families often look
for ways to qualify their loved ones
for Medicaid, which is only avail-
able to the poor.26 The 1985 House
Report confirmed that many fami-
lies have financially exploited el-
derly family members by divesting
them of their resources and income
in order to qualify them for Medi-
caid.?’

. . . many families have
financially exploited elderly
family members by divesting
them of their resources and
income in order to qualify
them for Medicaid.

Likewise, the Supplemental Se-
curity Income (“*SSI”’) program
carries the risk of encouraging fi-
nancial exploitation. The SSI pro-
gram provides a minimum income
level for physically handicapped
and low-income seniors.2! How-
ever, SSI benefits are reduced by
one-third if the senior receives
financial support from or resides
with another person.?® The 1985
House Report emphasized that
*“[t]his cut in benefits does little to
encourage hospitable attitudes on
the part of family members who
care for elderly persons.”3°

In 1981, the House of Repre-
sentatives proposed the Preven-
tion, Identification, and Treat-
ment of Elder Abuse Act (“PI-
TEAA™)3! PITEAA would have
established a National Center on
Elder Abuse to compile, publish,
and disseminate information
about the problems of elder abuse

and programs available to address
abuse.32 PITEAA also would have
provided funds to states in order to
address instances of elder abuse
and protect abused victims.3* Al-
though PITEAA was never en-
acted, in 1987 Congress did enact
amendments to the Older Ameri-
cans Act (“OAA Amendments”)
which authorize funding for a fed-
eral program to prevent elder
abuse.’* The OAA Amendments
also address the Medicare, Medi-
caid, and SSI problems identified
in the 1985 House Report by au-
thorizing funds to study whether
assistance could be provided to
older Americans not eligible for
benefits under those programs.3*

The OAA Amendments also
provide leadership and financial
support to states’ efforts to combat
elder abuse. The OAA Amend-
ments require the federal program
to be implemented in coordination
with state adult protective service
statutes and other state and local
elder abuse programs.?¢ Grants to
such state programs are included in
the funding authorized by Con-
gress.3” The federal program fur-
ther establishes public education
and outreach services in which
elderly people are encouraged to
participate.3® The Amendments
also provide for referring reports of
elder abuse to the appropriate law
enforcement or other governmen-
tal agency.?®

In addition, the Amendments
authorize grants to a maximum of
ten states to establish consumer
protection projects.*® These state
projects are intended to evaluate
the effectiveness of different ap-
proaches toward protecting seniors
“with regard to services in the
home.”4! Such consumer protec-
tion projects include consumer ed-
ucation, consumer hotlines, and
systems for receipt and resolution
of consumer complaints.42

IV. THE STATE RESPONSE

Most states have enacted laws
which make elder abuse a criminal
offense, as well as civil statutes
which address specific types of
consumer fraud committed against
elderly individuals.43 State statutes
fall into one of two categories. The
first category includes punitive and

(continued on page 34)
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remedial statutes designed to pun-
ish the perpetrator and compen-
sate the victim of elder abuse. The
second category includes protec-
tive and preventative statutes by
which seniors can learn about and
prevent elder abuse. Exemplary
statutes from both categories are
outlined below.

A. Punitive and Remedial Statutes

1. Financial Exploitation and Theft
by Deception.

The Illinois legislature has re-
cently made it a criminal offense to
financially exploit an elderly per-
son.** However, the Financial Ex-
ploitation Act applies only if the
elderly person suffers from a dis-
ease or infirmity which renders the
person “incapable of avoiding or
preventing” the exploitation.*s Fi-
nancial exploitation consists of
using deception or intimidation to
obtain control over an elderly per-
son’s property with the intent to
permanently deprive him or her of
the property.4¢

Under the Financial Exploita-
tion Act, the perpetrator must
“stand in a position of trust” with
the elderly victim.4” A relative of
the senior, by blood or marriage, as
well as persons in a legal or fidu-
ciary relationship with the senior
are deemed to “stand in a position
of trust.”4® The Illinois Attorney
General’s office has indicated that,
because a fiduciary relationship
exists between an investment ad-
viser and an investor, the Financial
Exploitation Act will address
schemes in which an elderly per-
son’s property is obtained as part
of a fraudulent investment
scheme.*® Persons convicted under
the Financial Exploitation Act may
be imprisoned for one to fifteen
years and fined up to $10,000,
depending on the value of the
property involved.*® In addition to
its criminal provisions, the Finan-
cial Exploitation Act establishes a
civil remedy whereby an elderly
victim can sue the abuser for
money damages.5! A successful
plaintiff may recover three times
the value of the property illicitly
appropriated, plus any attorney’s

fees expended in bringing the
suit.’2 The treble damages are in-
tended to provide an incentive for
the elderly victim to file a lawsuit.
Thus, the civil and criminal provi-
sions of the Financial Exploitation
Act will help the elderly fight back
against the perpetrators of con-
sumer fraud.

According to the Attorney Gen-
eral, the Financial Exploitation
Act will complement the existing
criminal “‘Theft-by-Deception”
statute.53 Unlike the Financial Ex-
ploitation Act, the Theft-by-De-
ception statute does not require
that the accused “stand in a posi-
tion of trust” with the victim .5
Therefore, the Theft-by-Deception
statute may be used in situations
where the relationship between the
accused and the victim is more
tenuous. Furthermore, the Theft-
by-Deception statute imposes ag-
gravated penalties when the victim
is sixty years or older.’® Persons
convicted under the Theft-by-De-
ception statute may be imprisoned
for one to seven years and fined up
to $10,000.5¢ Together, the Finan-
cial Exploitation and Theft-by-De-
ception statutes provide a consi-
derable weapon for prosecutors in
the war against elder abuse. In fact,
the Attorney General’s office rec-
ommends that, in appropriate situ-
ations, both charges be brought
against the accused.’’

2. Consumer Fraud and Deceptive
Business Practices

Most states have one or more
statutes which address general con-
sumer fraud schemes. In Illinois,
the Consumer Fraud and Decep-
tive Business Practices Act (“the
Consumer Fraud Act™) addresses
general consumer fraud schemes. 58
Under the Consumer Fraud Act,
the Attorney General is empow-
ered to protect individuals from
fraudulent and unfair or deceptive
acts in the course of trade or
commerce.® Specifically, the Con-
sumer Fraud Act guards against
“the use of any deception, fraud,
false pretense, false promise, mis-
representation or the concealment,
suppression or omission of any

material fact” employed in the
conduct of trade or commerce.®
Because of its broad language, the
Consumer Fraud Act provides the
most wide-ranging remedy against
the creative fraud schemes which
victimize the elderly.

Consumers also are provided a
private right of action under the
Consumer Fraud Act to recover for
injury suffered from a consumer
fraud scheme.®! The consumer
need not prove all the elements of
common law fraud to recover
under the Act.s? For example, the
consumer need not establish that
the abuser intended to deceive any-
one, but only that the consumer
was misled by the perpetrator’s
material misrepresentations.é3

Consumer fraud committed
against the elderly is a particularly
egregious form of fraud because it
exploits their vulnerabilities. Rec-
ognizing this, the California legis-
lature recently amended its con-
sumer fraud statute to provide
treble damages for consumer fraud
schemes committed against the el-
derly.s* The treble damage provi-
sion implicitly recognizes the spe-
cial nature of fraud committed
against seniors and encourages
lawsuits to deter such fraud.

3. Supplemental Health Insurance
Fraud

Adequate health care is a top
priority for seniors, who have a
tremendous incentive to purchase

The rising cost of health care
in recent years has
exacerbated the pressure on
the elderly to secure
additional health insurance.
Consequently, health
insurance fraud perpetrated
against seniors is acommon
problem.

better health insurance due to the
likelihood of escalating health
problems. The rising cost of health
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care in recent years has exacer-
bated the pressure on the elderly to
secure additional health insurance.

Most seniors must depend on
Medicare to contribute to their
health care bills. However, Medi-
care assistance alone is inade-
quate,%5 and thus seniors have an
incentive to purchase supplemen-
tal insurance. Consequently,
health insurance fraud perpetrated
against seniors is a common prob-
lem. Many insurance fraud
schemes perpetrated against el-
derly individuals involve the sale
of fraudulent “medi-gap” insur-
ance. Tragically, this insurance is
often marketed through intimida-
tion. The insurer falsely asserts
that if the elderly person fails to
purchase a “medi-gap” policy, his
or her Medicare benefits will be
inadequate. In other situations, the
“medi-gap” insurance policy is du-
plicative, or is misrepresented as a
complete supplement to Medicare.

Most states have addressed the
sale of fraudulent “medi-gap” in-
surance by establishing disclosure

standards with which insurance
policies must comply. Illinois’
standards cover advertisements,
direct mailings, and home solicita-
tion by insurance agents.’6 For
example, advertisements and cor-
respondence must clearly identify
the insurer and indicate its pur-
pose.®” The law prohibits using
false, deceptive, or misleading rep-
resentations to induce a person to
purchase “medi-gap” coverage.58
No advertisement for “medi-gap”
insurance may imply that a failure
to respond affects Medicare bene-
fits.® In fact, the insurer must
provide a statement that the insur-
ance is in no way affiliated with the
Medicare program.”™

Agents selling insurance policies
door-to-door must also abide by
specific guidelines. Each agent
must identify himself or herself as
an insurance agent and identify the
company that the agent is licensed
torepresent.”! Perhaps most signif-
icantly, the agent must evaluate the
customer’s needs and determine
which policy is “appropriate, suita-

(517)373-8230

ble and non-duplicative” and be
able to prove that such a determi-
nation was made before the sale.”?
In making this determination, the
agent must complete a policy
checklist which details the treat-
ments covered, as well as how
much of the treatment expense is
covered by Medicare, the pur-
chaser’s existing coverage, the sup-
plement being marketed, and the
residual amount for which the pur-
chaser remains responsible.”
Moreover, at the time the pur-
chaser applies for the supplemental
coverage, the insurer must provide
a disclosure statement outlining
the policy terms.” The insurer
must also disclose, in a separate
statement, any revisions to the
policy made between the time of
application and the delivery of the
policy.” Any person who violates
the statute may be fined between
$250 and $2,500 per violation, and
the insurance company may be
prohibited from selling Medicare
supplemental insurance in the
state.’6 (continued on page 36)

(304) 343-3;

(608) 266-2536
(307)777-6111
1-800-442-2766
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4. Fraud in Treating Illnesses

Financial exploitation of seniors
also occurs during treatment of
illnesses. Elderly persons are com-
monly the victims of medical *“pro-
fessionals” who promise cures for
incurable infirmities. In Illinois, a
false representation about the
treatment of an incurable illness is
a disciplinary violation under the
Medical Practice Act of 1987.77
The Medical Disciplinary Board
has the power to suspend or revoke
the license of any physician who
makes ‘“a false or misleading state-
ment regarding [the physician’s]
skill or the efficacy or value of
medicine, treatment or remedy . . .
in the treatment of any disease or
other condition of the body or
mind”?® or “promotes the sale of
drugs, devices, appliances or goods
... 1n such manner as to exploit the
patient for financial gain of the
physician.”’?? Illinois’ Medical
Practice Act allows an elderly vic-
tim to pursue professional discipli-
nary action against an offending
physician, in addition to civil and
criminal actions under the statutes
previously mentioned.® Together,
these criminal, civil, and profes-
sional disciplinary proceedings
will serve the elderly population by
simultaneously providing relief to
the elderly victim and deterring
future abuse.

5. Home Repair Fraud

As with most Americans, the
home usually represents a senior’s
largest single asset, and sometimes
constitutes the senior’s entire net-
worth. Consequently, home main-
tenance and repair are major con-
cerns for elderly persons with fixed
incomes. Unfortunately, fraudu-
lent home repair schemes are a
common form of fraud committed
against seniors. Seniors often con-
tract for home repairs that are
represented by a contractor to be
“absolutely necessary.” After mak-
ing payments, the senior discovers
that the work was never done.
Even in cases where the contractor
actually performs the work, many
times the repairs are either incom-

plete or improper. Because of the
home’s importance and value, the
results of such schemes can be
devastating to an elderly person.
In Illinois, the Home Repair
Fraud Act protects individuals
from contractors’ fraudulent repre-
sentations and provides increased
penalties when the victim is age
sixty years or older.8! A person
violates the Home Repair Fraud
Act by knowingly misrepresenting
a material fact of an agreement or
using any deception, false pretense,
or false promise in order to induce
a person into an agreement for
home repair.82 An individual also
violates the Home Repair Fraud

In lilinois, the Home Repair
Fraud Act protects individuals
from contractors’ fraudulent
representations and provides
increased penalties when the
victim is age sixty years or
older.

Act by entering into an uncons-
cionable agreement for home re-
pair which exceeds four thousand
dollars.83 An agreement is pre-
sumed to be unconscionable if the
purchaser paid more than four
times the fair market value for the
contractor’s services.®* Finally, in-
tentionally damaging a home-
owner’s property with the intent to
elicit an agreement for repairs is
also illegal.’s Violations of the
Home Repair Act are punishable
by a prison term of one to five
years and a fine of up to $10,000,
depending on the value of the
agreement and the number of vio-
lations.®¢ When the fraud is perpe-
trated against a person age sixty
years or older, the perpetrator can
be imprisoned for up to seven
years.87

6. Land Sales Fraud

Land sales fraud most often is
perpetrated by advertising prop-
erty as a future retirement paradise
or an exceptional real estate invest-

ment, when in fact the land is
uninhabitable or undevelopable.8
In other situations, the seller mis-
leads the purchaser into believing
that water, natural gas, or other
utilities are included in the sale,
but afterwards the purchaser dis-
covers that drilling or installation
is required to obtain these necessi-
ties.8?

The Illinois Land Sales Registra-
tion Act of 1989 (“‘the Illinois Land
Sales Act”) directly addresses the
problem of land sale fraud.®® The
Land Sales Act makes it illegal for
anyone to knowingly authorize,
direct, or aid in publishing or
distributing a misrepresentation or
false statement concerning land
offered for sale.®! Violation of the
statute carries a possible prison
term of one to three years and up to
$10,000 in fines.9?

The Land Sales Act also requires
sellers of subdivided land to regis-
ter with the state a declaration of
the land’s owner, the terms and
conditions of the sale, a map and
legal description of the land, appli-
cable zoning ordinances, and the
availability of utilities.®* In addi-
tion, the seller must post a bond
with the state sufficient to protect
purchasers and ensure that the
seller complies with the sales agree-
ment.%* A willful failure to comply
with the registration requirement
carries a maximum fine of $2,-
000.95,

7. Business Opportunity Fraud

Seniors who are tied to limited
fixed incomes are most susceptible
to fraudulent schemes which pur-
port to offer business opportuni-
ties. Fraudulent business oppor-
tunities aimed at seniors range
from at-home craft projects to the
sale of equipment used in starting a
business. Generally, these schemes
involve a seller misrepresenting
the expected return on a business
opportunity or assuring a guaran-
teed income to the purchasers by
falsely promising to buy back the
finished product of the business.

Georgia has enacted the Busi-
ness Opportunity Act to prevent
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such schemes.?¢ The Business Op-
portunity Act defines a business
opportunity as the sale or lease of
products, equipment, supplies or
services for the purpose of enabling
the purchaser to start a business.®’
A seller’s conduct is within the
scope of the Business Opportunity
Act if the seller represents that all
products produced will be pur-
chased, or guarantees that the pur-
chaser will derive income in excess
of the purchase price.%8 At least
forty-eight hours before the pur-
chaser signs a business opportunity
agreement, the seller must provide
a disclosure statement containing
the name of the seller, the length of
time the seller has been in business,
a copy of the company’s current
financial statement, and a full de-
scription of the services prom-
ised.? If the seller makes any state-
ment about projected sales or earn-
ings, the seller must disclose the
seller’s “track record,” namely, the
number of past purchasers and
which purchasers actually received
the claimed earnings within the
last three years.!®® The statement
also must disclose that the state
does not approve or endorse such
business opportunities and has not
verified the statements in the docu-
ment.!®! The seller must place
eighty-five percent of the purchase
price in escrow, to be collected
only upon complete performance
of the contract.!®? In addition, if
the seller has promised that the
purchaser will make a profit, the
seller also must post a bond of not
less than $75,000 against which an
injured purchaser may recover
damages.!%3 Finally, the purchaser
may cancel the contract if the
products, equipment, supplies, or
services purchased are not deliv-
ered within forty-five days of the
promised delivery date.!%4

The Georgia Business Oppor-
tunity Act disclosure requirements
strike at the heart of business op-
portunity fraud by helping elderly
purchasers make educated busi-
ness decisions. Further, the escrow
and bond requirements protect in-
dustrious seniors from financial
ruin by ensuring that funds exist to
compensate those who are victim-
ized by business opportunity
fraud.

B. Protective Service Statutes and
Private Solutions

1. Adult Protective Services
Statutes

Thirty-eight states have enacted
adult protective service statutes.%’
An adult protective service statute
employs the state’s social service
resources to aid and counsel vic-
tims of elder abuse, and to prevent
subsequent abuse. While these
statutes vary from state to state,
most include a provision which
directs “all persons who know or
have reasonable cause to suspect
[elder] abuse™ to report the abuse
to a state agency.!% A confirmed
report of abuse triggers corre-
sponding provisions which pro-
vide the victim with appropriate
medical treatment, counseling,
shelter, and other appropriate sup-
port.lo"

Many adult protective service
statutes are inadequate because
they only address abuse by a care-
taker or person related to the vic-
tim.19%  Although caretakers and

Many adult protective service
statutes are inadequate
because they only address
abuse by a caretaker or
person related to the victim.

relatives frequently are the abu-
sers, often elder abuse involves an
unrelated party. As discussed
above, financial exploitation com-
monly occurs as a result of con-
sumer fraud directed at the elderly.
Moreover, many adult protective
service statutes are limited to phys-
ical, sexual, and psychological
abuse of seniors, and do not ad-
dress financial exploitation.!% Pro-
tective service statutes should re-
quire that state agencies inform
elderly financial exploitation vic-
tims of available legal remedies
and provide counseling so that
victims could avoid subsequent
abuse.

2. Private Preventive Measures

A variety of legal arrangements
are available to the elderly to com-
bat financial exploitation. These
private solutions protect seniors

from both consumer and private
exploitation. In the case of private
financial exploitation, victims may
be unwilling to pursue criminal or
civil actions against a family mem-
ber or caretaker. Therefore, private
solutions, such as direct deposit
programs, representative payees,
joint tenancy accounts, and trusts,
are often viable options for many
seniors. These private solutions
may be used to halt ongoing exploi-
tation or prevent exploitation from
occurring. However, none of the
legal arrangements discussed here
confer faultless protection. Each
arrangement could result in abuse
if seniors, in seeking assistance for
the financial and physical aspects
of their lives, do not choose a
capable and trustworthy person or
entity. For this reason, an elderly
person must approach these ar-
rangements with caution.
Thousands of social security
checks are stolen each year by
individuals looting mailboxes. For
this reason, direct deposit is advis-
able for seniors who receive SSI
benefits, Social Security benefits,
Railroad or Veteran retirement
benefits, or other regular benefits.
Most banks have arrangements
whereby checks can be mailed to
the bank and directly deposited
into the appropriate account. The
chance of checks being stolen or
lost is nearly eliminated by direct
deposit. Moreover, consistent di-
rect deposit transactions make it
easier for banks and seniors to
closely monitor the account in
order to detect abuse.
Establishing a representative
payee is another option for the
elderly. A representative payee is
given the authority to receive, sign,
and cash another person’s public
benefit check. In addition, the
payee is responsible for helping the
individual manage his or her fi-
nances. The representative payee
should be trustworthy because the
accounting requirements may be
minimal and there are few auto-
matic safeguards. The Social Se-
curity Administration provides
guidelines for such arrangements
and can investigate allegations of
misused funds. In many instances,
the Salvation Army will act as a
representative payee for seniors
(continued on page 38)
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who do not wish to designate a
relative or friend as a representa-
tive payee.

Joint tenancy is another useful
arrangement for an elderly per-
son’s bank account and property.
Two or more people are named in a
joint tenancy account, each having
equal legal access to and control
over the funds in the account. A
joint tenancy is convenient in that
it provides the elderly person ac-
cess to the account for the purpose
of writing checks, while the other
person does the banking for the
elderly person. In some cases, the
joint tenancy is used as an inexpen-
sive method to pass on property
without incurring probate costs.
Joint tenancy arrangements must
be approached with care because
both joint tenants have power over
the entire account. Seniors should
be aware that under a joint tenancy
arrangement it is difficult to ensure
that the other joint tenant acts in
the senior’s best interest.!1? In
order to curb misuse, an attorney
should be retained to draft a joint
tenancy agreement which clearly
sets forth each tenant’s rights, re-
sponsibilities, and duties.

Creating a trust is another way
to protect elderly persons from
financial exploitation. A trust ar-
rangement entails a trustee, usually
a bank, trust company, or individ-
ual, designated by the senior with
the responsibility of managing the
property in the trust. This option is
most appropriate for seniors with
assets in excess of $100,000, the
minimum amount required before
most banks or trust companies will
act as trustee. Trusts can be useful
as a planning tool, allowing an
elderly person to avoid problems
in the event of later incapacitation.
However, before entering into a
trust, seniors should be cautioned
that trusts are costly and may
never become necessary if the trust
is contingent on incapacitation.

V. CONCLUSION

In the past decade, the financial
pressures of caring for the elderly,
as well as the increase in consumer
fraud, have made financial exploi-

tation one of the most common
forms of elder abuse. As the per-
centage of elderly individuals in
the country continues to grow, so
should the efforts to combat elder
abuse. The federal government
should provide increased financial
and technical leadership to the
states in this battle, including the
establishment of a national center
devoted specifically to the study of
elder abuse prevention.

The federal government
should provide increased
financial and technical
leadership to the states in this
battle, including the
establishment of a national
center devoted specifically to
the study of elder abuse
prevention.

State legislatures can improve
their laws to better combat elder
abuse by adopting criminal and
civil statutes to specifically address
financial exploitation of the el-
derly. As in California, state legis-
latures should amend their current
consumer fraud statutes to include
treble damages and attorney’s fees
for fraud schemes committed
against the elderly. Increased civil
damages for exploitation of the
elderly will assist victims in recov-
ering from abuse, and will send a
clear signal that this type of fraudu-
lent behavior will be very costly to
perpetrators. In addition, all states
should have adult protective serv-
ice statutes which provide counsel-
ing and assistance to elderly vic-
tims of financial exploitation.

Finally, we must recognize that
the financial pressures of caring for
elderly persons are at the core of
private financial exploitation.
Thus, resolution of pressing issues
such as rising health care costs and
welfare programs for seniors will
have a positive impact on the effort
to end financial exploitation of the
elderly. But most importantly,

public knowledge of the scope and
impact of elder abuse must be
heightened and corresponding out-
reach programs expanded and
strengthened. Together these ef-
forts will ensure that seniors are
fully armed and prepared for the
battle against elder abuse.
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