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The McMahon Mandate: Compulsory
Arbitration of Securities and RICO Claims

Stephen P. Bedell*
Lolla M. Harrison**

Stuart C Harvey, Jr. ***

I. INTRODUCTION

As a matter of standard practice, arbitration clauses are included
in commercial contracts, particularly those between brokerage
firms and their customers. These arbitration clauses are typically
very broad and provide for arbitration of all disputes that arise out
of the contractual relationship of the parties. As such, broker-
dealer arbitration clauses have given rise to a seminal issue:
whether federal courts must enforce agreements to arbitrate sec-
tion 10(b) and Rule lOb-5 claims arising out of the Securities Ex-
change Act of 1934' (the "1934 Act") and claims arising out of the
Racketeer Influenced and Corrupt Organizations Act 2 ("RICO").

Although the Federal Arbitration Act of 19253 (the "Arbitration
Act") provides that courts of competent jurisdiction must enforce
valid arbitration agreements,4 the American judiciary traditionally
has been reluctant to fully enforce such agreements. Historically,
authorities have accorded arbitration clauses a lesser status than
other contract terms, and have concluded that the judiciary may,
in its discretion, refuse to enforce arbitration clauses5 in order to
preserve exclusive federal jurisdiction over certain claims, or to
better implement the policies of other federal statutes.6

* Partner, Gardner, Carton & Douglas, Chicago, Illinois; H.A.B., Xavier University,
1976; J.D., Northwestern University School of Law, 1979.

** Associate, Gardner, Carton & Douglas, Chicago, Illinois; B.A., Duke University,
1981; J.D., Washington University School of Law, 1985.

*** Associate, Gardner, Carton & Douglas, Chicago, Illinois; B.A., St. John's Uni-
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1. Pub. L. No. 73-22, 48 Stat. 74 (codified as amended at 15 U.S.C. §§ 78a to 78kk
(1982)); 15 U.S.C. § 78j(b) (1982).

2. 18 U.S.C. § 1964(c) (1982).
3. Pub. L. No. 68-401, 43 Stat. 883 (codified as amended at 9 U.S.C. §§ 1-14 (1982)).
4. 9 U.S.C. § 4 (1982).
5. See, e.g., Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213 (1985).
6. See, eg., Applied Digital Technology v. Continental Casualty Co., 576 F.2d 116

(7th Cir. 1978).
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In 1985, the Supreme Court endeavored to reverse this trend,
placing arbitration agreements "upon the same footing as other
contracts, where [they] belong." 7 In Dean Witter Reynolds, Inc. v.
ByrdI and Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,9 the
Court directed the lower federal courts to strictly construe and en-
force arbitration clauses. The Court held that arbitration agree-
ments should be enforced unless Congress has evinced a contrary
intention. '0 Byrd, however, expressly left open the issue of whether
parties can provide contractually for arbitration of Section 10(b),
Rule lOb-5, and RICO claims.

Finally, in ShearsonlA merican Express, Inc. v. McMahon," the
Supreme Court granted certiorari to determine the enforceability
of agreements to arbitrate the 1934 Act and RICO claims. Noting
that the Arbitration Act mandates arbitration according to the
terms of the parties' agreement,' 2 and in response to the increasing
congestion in the federal judicial system, the Court has definitively
declared that 1934 Act and RICO claims are subject to arbitration
when the parties have previously agreed to resolve their disputes
before an arbitration tribunal. The McMahon decision represents a
long-awaited and deserved recognition of the arbitration forum as
a competent, fair, and efficient method for resolution of claims aris-
ing out of broker/customer disputes. This article will discuss the
history of the American judiciary's reluctance to submit 1934 Act
and RICO claims to arbitration, assess the impact of the Byrd and
Mitsubishi holdings, and summarize the far-reaching implications
of the McMahon decision.

II. THE HISTORY OF THE DISPUTE OVER ARBITRATION

A. Arbitration: A Question of Appropriateness

With the passage of the Arbitration Act,13 Congress established
a strong federal policy favoring arbitration.' 4 This legislation rep-
resented the first break from the English tradition of refusing to
enforce arbitration agreements because they impinged upon the

7. Byrd, 470 U.S. 213, 219 (1985) (quoting H.R. REP. No. 96, 68th Cong., 1st Sess. 1
(1924)).

8. 470 U.S. 213 (1985).
9. 473 U.S. 614 (1985).
10. Id. at 618.
11. 107 S. Ct. 2332 (1987).
12. 9 U.S.C. § 1 (1982).
13. 9 U.S.C. §§ 1-14 (1982).
14. See Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985);

Moses H. Cone Memorial Hosp. v. Mercury Constr., 460 U.S. 1, 24-25 (1983).

[Vol. 19
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courts' jurisdiction.' 5 Prior to the passage of the Arbitration Act,
American courts criticized this judicial attitude as illogical and un-
just. Nevertheless, the precept was considered too deeply rooted to
be overruled without legislative enactment.' 6

The Arbitration Act provides that a written provision in any
contract to arbitrate any dispute arising out of the agreement shall
be deemed valid, irrevocable, and enforceable to the same extent as
any other contract.' 7 The statute further provides that any party
aggrieved by the improper refusal of another party to commence
arbitration may petition a federal court of competent jurisdiction
for an order compelling arbitration.' 8 If the formation of an arbi-
tration agreement is not at issue, "the court shall make an order
directing the parties to proceed to arbitration in accordance with
the terms of the agreement." 9 The Arbitration Act was necessi-
tated by the traditional reluctance of courts to enforce arbitration
clauses, 20 and simply codifies the common law duty of courts to
enforce the terms of valid contracts.2'

Despite the simple and direct language of the Arbitration Act,
there has been considerable disagreement in the federal judiciary
over the Act's procedural 22 and substantive interpretation and ap-

15. Byrd, 470 U.S. 213.
16. Id.
17. 9 U.S.C. § 2 (1982).
18. 9 U.S.C. § 4 (1982).
19. Id. (emphasis added). The Arbitration Act provides also that if a claim is

brought before any federal court upon any issue referable to arbitration under a written
agreement, the court shall, on the application of a party, stay the trial until arbitration
has been had in accordance with the agreement. 9 U.S.C. § 3 (1982).

20. See Byrd, 470 U.S. at 219-20.
21. Id. at 220 n.7 (the Act "creates no new legislation, grants no new rights, except a

remedy to enforce an agreement in commercial contracts ... ") (quoting 65 CONG. REC.
1931 (1924)).

22. Procedural issues arose from the judicial severance of arbitrable and non-arbitra-
ble claims, with the resultant arbitration of the former and judicial review of the latter.
Belke v. Merrill, Lynch, Pierce, Fenner & Smith, 693 F.2d 1023, 1027 (1 1th Cir. 1982);
Wick v. Atlantic Marine, Inc., 605 F.2d 166, 168 (5th Cir. 1979). If both arbitrable and
non-arbitrable claims arose out of the same transaction, however, courts have questioned
the wisdom and practicality of severing the arbitrable claims. Belke, 693 F.2d at 1029;
Miley v. Oppenheimer& Co., 637 F.2d 318, 334-37 (5th Cir. 1981); Cunningham v. Dean
Witter Reynolds, Inc., 550 F. Supp. 578, 585 (E.D. Cal. 1982). Judicial authorities have
questioned the efficiency of bifurcated proceedings related to single transactions, and have
expressed concern for the possible preclusive effect of factual issues resolved by arbitra-
tion. Belke, 693 F.2d at 1029; Miley, 637 F.2d 318; Cunningham, 550 F. Supp. 578, 585.
As a result of this procedural dilemma, until recently, several federal circuits followed the
"intertwining doctrine." The "intertwining doctrine" provided that federal district
courts, in their discretion, could refuse to compel arbitration of arbitrable claims under a
written agreement when such claims were so intertwined with non-arbitrable claims that
their severance could result in substantial inefficiency or collateral estoppel problems.
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plication. This disagreement has resulted in the common judicial
refusal to enforce arbitration clauses in disputes arising under fed-
eral remedial legislation. The judiciary has often found arbitration
to be an unsuitable method of dispute resolution, 23 and has gener-
ally precluded the arbitration of securities, 24 antitrust,2 5 bank-
ruptcy,26 and RICO disputes. 27

The federal judiciary has advanced several rationales for re-
jecting arbitration in these areas. The most acceptable of these ra-
tionales is that Congress (for example, in the Securities Act of
1933) has legislatively mandated that parties may not waive their
rights to judicial proceedings through private agreements. 2  Less
persuasive justifications for the rejection of arbitration include: (a)
the judicial conclusion that particular statutes embody policies that
cannot be satisfactorily furthered through arbitration,29 (b) the ju-
dicial concern that arbitration may not bind non-signatory third

23. See, e.g. Merrill Lynch, Pierce, Fenner & Smith v. Moore, 590 F.2d 823 (10th
Cir. 1978); Applied Digital Technology v. Continental Casualty Co., 576 F.2d 116 (7th
Cir. 1978); Allegaeart v. Perot, 548 F.2d 432 (2d Cir. 1977), cert. denied, 432 U.S. 910
(1977); S.A. Mineracao da Trinidade-Samitri v. Utah International, Inc., 576 F. Supp.
566 (S.D.N.Y. 1983) (holding arbitration clauses uneforceable in the areas of antitrust,
bankcruptcy, lOb-5, and RICO claims respectively).

24. See Wilko v. Swan, 346 U.S. 427 (1953) (holding claims brought under 1933 Se-
curities Act non-arbitrable). See also, Surman v. Merrill Lynch, Pierce, Fenner & Smith,
733 F.2d 59 (8th Cir. 1984); Merrill Lynch, Pierce, Fenner & Smith v. Moore, 590 F.2d
823 (10th Cir. 1978) (both holding claims brought under section 10(b) of Securities Ex-
change Act of 1934 and lob-5 claims non-arbitrable, following Wilko); Ayres v. Merrill
Lynch, Pierce, Fenner & Smith, 538 F.2d 532 (3rd Cir. 1976), cert. denied, 429 U.S. 1010
(1976); Sibley v. Tandy Corp., 543 F.2d 540 (5th Cir. 1976), cert. denied, 434 U.S. 824
(1977).

25. Mitsubishi Motors. v. Soler Chrysler-Plymouth, 473 U.S. 619 (1985); Applied
Digital Technology, Inc. v. Continental Casualty Co., 576 F.2d 116 (7th Cir. 1974); Helf-
enbein v. International Industries, Inc., 438 F. 2d 1068 (8th Cir. 1971), cert. denied, 404
U.S. 872 (1971); American Safety Equip. Corp. v. J.P. Maguire & Co., 391 F.2d 821 (2d
Cir. 1968); A. & E. Plastic Pak v. Monsanto Co., 396 F.2d 710 (9th Cir. 1968); Hunt v.
Mobil Oil Corp., 410 F. Supp. 10 (S.D.N.Y. 1976), ajf'd, 550 F.2d 68 (2d Cir. 1977), cert.
denied, 434 U.S. 984 (1977).

26. In re Braniff Airways, 33 Bankr. 33 (Bankr. N.D. Tex. 1983); Coar v. Brown, 29
Bankr. 806 (N.D. I1. 1983); In re Good Hope Indus., 16 Bankr. 719 (Bankr. D. Mass.
1982); In re Cross Elec. Co., 9 Bankr. 408 (Bankr. W.D. Va. 1981): Zimmerman v. Conti-
nental Airlines, Inc., 712 F.2d 55 (3d Cir. 1983), cert. denied, 464 U.S. 1038 (1984), aff'g
In re Ludwig Honold Mfg. Co., 22 Bankr. 436 (Bankr. E.D. Pa. 1982).

27. Witt v. Merrill Lynch, Pierce, Fenner & Smith, 602 F. Supp. 867 (W.D. Pa.
1985); Jacobson v. Merrill Lynch, Pierce, Fenner & Smith, 605 F. Supp. 510 (W.D. Pa.
1984); Universal Marine Ins. Co., v. Beacon Ins. Co., 588 F. Supp. 735 (W.D. N.C.
1984); Wilcox v. Ho-Wing Sit, 586 F. Supp. 561 (N.D. Cal. 1984).

28. Wilko v. Swan, 346 U.S. 427 (1953).
29. See, e.g., American Safety Equip., 391 F.2d at 821 (antitrust); S.A. Mineracao, 576

F. Supp. at 566 (RICO).
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parties,3" and (c) the judicial determination that certain types of
disputes are too factually or legally complex for arbitration.3'

In Dean Witter Reynolds, Inc. v. Byrd,32 Mitsubishi Motors Corp.
v. Soler Chrysler-Plymouth,33 and Shearson/American Exp., Inc. v.
McMahon,34 the United States Supreme Court significantly broad-
ened the scope of enforceability of arbitration agreements. In Byrd,
the Supreme Court rejected the intertwining doctrine, thus requir-
ing arbitration of arbitrable claims without regard to their relation-
ship to non-arbitrable claims. In Mitsubishi, the Court deemed
antitrust claims arising out of international transactions to be arbi-
trable, notwithstanding the pervasive judicial hostility to the arbi-
tration of antitrust disputes arising out of domestic transactions.
Most recently, in McMahon, the Supreme Court expanded the sub-
stantive scope of arbitrable claims by enforcing arbitration agree-
ments to arbitrate claims arising under both the 1934 Act and
RICO.

B. The Recent Trend Favoring the Use of Arbitration

Federal policy, embodied in the provisions of the Arbitration
Act and the recent decisions of the Supreme Court, strongly favors
arbitration as a means of resolving disputes.35 As the Supreme
Court recently observed in Mitsubishi, "[W]e are well past the time
when judicial suspicion of the desirability of arbitration and the
competence of arbitral tribunals inhibited the development of arbi-
tration as an alternative means of dispute resolution. ' ' 36 Thus, the
Supreme Court has recognized that the Arbitration Act dictated
that any doubts about the arbitration of issues should be resolved

30. See, e.g., Coar, 29 Bankr. at 806 (bankruptcy).
31. See, e.g., American Safety Equip., 391 F.2d at 821.
32. 470 U.S. 213 (1985).
33. 473 U.S. 614 (1985).
34. 107 S. Ct. 2332 (1987).
35. Id.
36. 105 S. Ct. at 3354. Accord, Moses H. Cone Memorial Hospital v. Mercury Con-

str. Corp., 460 U.S. I, at 24 (Section 2 of the Arbitration Act "is a congressional declara-
tion of a liberal federal policy favoring arbitration .... [Q]uestions of arbitrability must be
addressed with a healthy regard for the federal policy favoring arbitration."); Southland
Corp. v. Keating, 465 U.S. 1 (1984) (in passing the Arbitration Act, "Congress declared a
national policy favoring arbitration ... [that] mandated the enforcement of arbitration
agreements"); see also Wilko v. Swann, 346 U.S. at 439 (Frankfurter, J., dissenting)
("[t]here is nothing in the record . . . to indicate that the arbitral system ... would not
afford the plaintiff the rights to which he is entitled."). The recent opinions of Mitsubishi,
Moses Cone, and Southland lend support to Justice Frankfurter's dissenting language in
Wilko.

1987]
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in favor of arbitration.37

The majority of district courts analyzing the arbitrability of Sec-
tion 10(b) and Rule lOb-5 claims after Mitsubishi and Byrd ulti-
mately ordered arbitration."8 One district court went as far as to
remark that "after Byrd, it is clear that 1934 Act claims are indeed
arbitrable."39 Some courts, however, refused to follow the modern
trend espoused in Byrd and continued to hold that Section 10(b)
and Rule lOb-5 claims were not subject to arbitration. Instead,
they continued to follow the pre-Byrd holdings of federal circuit
courts precluding arbitration.40 These authorities declined to fol-
low the trend begun by the Byrd and Mitsubishi decisions because
the Supreme Court had not held this practice to be required under
the Arbitration Act.4' These authorities were, however, in the dis-

37. Moses H. Cone Memorial Hospital, 460 U.S. at 24-25; See also Southland Corp.,
465 U.S. at 10-16.

38. See Moncrieff v. Merrill Lynch, Pierce, Fenner & Smith, 623 F. Supp. 1005, 1008
(E.D. Mich. 1985) (stating that "[t]he overwhelming majority of lower federal courts
have accepted the court's invitation in Byrd and have ordered arbitration of claims under
the 1934 Act and Rule lOb-5."); Finkle and Ross v. A.G. Becker Paribas, Inc., 622 F.
Supp. 1505, 1509 (S.D.N.Y. 1985) (the "court joins the growing ranks of district courts
that have held that arbitration agreements are not void as to claims under the 1934 Act").
See also Peele v. Kidder, Peabody & Co., 620 F. Supp. 61 (W.D. Mo. 1985); Dees v.
Distenfield, 618 F. Supp. 123 (C.D. Cal. 1985); West v. Drexel Burnham Lambert, Inc.,
623 F. Supp. 269 (W.D. Wash. 1985); McMahon v. Shearson/American Express, Inc.,
618 F. Supp. 384 (S.D.N.Y. 1985); Houlihan v. Schmaker, 621 F. Supp. 48 (E.D. Mo.
1985); Niven v. Dean Witter Reynolds, Inc., Fed. Sec. L. Rep. (CCH) 92,059 (M.D.
Fla. 1985); Finn v. Davis, 610 F. Supp. 1079 (S.D. Fla. 1985); Ross v. Mathis, 624 F.
Supp. 110 (N.D. Ga. 1985); Land v. Dean Witter Reynolds, Inc., 617 F. Supp. 52 (E.D.
Va. 1985); Raiford v. Merrill Lynch, Pierce, Fenner & Smith, No. 84-1674, slip op.
(M.D. Fla. March 9, 1985); Greenstein v. First Bescayne Corp., No. 82-0584, slip op.
(S.D. Fla. May 16, 1985); Mann v. Foster & Marshall, No. C84-925D (W.D. Wash. May
16, 1985); Wells v. Oppenheimer & Co., 106 F.R.D. 258 (S.D.N.Y. 1985); Fisher v. Pru-
dential-Bache Sec., Inc., 635 F. Supp. 234 (D. Md. 1986); Jarvis v. Dean Witter Reyn-
olds, Inc., 614 F. Supp. 1146 (D. Vt. 1985); Driscoll v. Smith Barney, Harris Upham &
Co., 625 F. Supp. 25 (S.D. Fla. 1985);Westwind Trans. v. Merrill Lynch, Pierce, Fenner
& Smith, No. 84-734-Civ.-T-10, slip. op. (M.D. Fla. Apr. 9, 1985).

39. West v. Drexel Burham Lamber, Inc., 623 F. Supp. 26, 28 (W.D. Wash. 1985).
40. See, e.g., Rojas Concanon v. Smith Barney, Harris Upham & Co., 612 F. Supp.

996 (S.D. Fla. 1985). See also Miller v. Drexel Burham Lambert, Inc., 791 F.2d 850
(11th Cir. 1986); McMahon v. Shearson/American Express, Inc., 788 F.2d 94 (2d Cir.
1986), cert. granted, 107 S. Ct. 60 (1986); Roberts v. Lehman Bros. Kuhn Loeb, Inc., No.
84-1421-Civ.-King, slip. op. (S.D. Fla. Jul. 15, 1985); Divco Constr. and Realty Corp. v.
Merrill Lynch, Pierce, Fenner & Smith, No. 83-13939-Civ. King, slip. op. (S.D. Fla. Apr.
26, 1985).

41. See, e.g., Scharp v. Cralin & Co., 617 F. Supp. 476, 479 (S.D. Fla. 1985) (follow-
ing the rule that claims under the 1934 Act are not arbitrable "until overruled by the
United States Supreme Court or the United States Court of Appeals for the Eleventh
Circuit sitting en banc"). See generally infra note 103 and accompanying text (cases
declining to order arbitration of claims under 1934 Act until the Supreme Court so
requires).
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tinct minority, and failed to acknowledge that the recent trend in
Supreme Court rulings favored arbitrability in an increasing
number of cases. 2 Since the Wilko v. Swan43 decision in 1953,
every relevant Supreme Court decision has favored arbitration.44

As the Byrd decision noted, the Arbitration Act does not pro-
vide for the exercise of discretion by the district courts, but instead
mandates that district courts "shall" direct the parties to proceed
with arbitration on issues subject to an arbitration agreement.45

The Supreme Court's message was clear: the only legitimate
ground upon which to decline to enforce an arbitration clause is a
manifest Congressional intention to preclude arbitration.46

C The Capacity of Arbitration Tribunals

Coinciding with the Supreme Court's increasingly favorable dis-
position toward arbitration, arbitration forums and procedures
have become increasingly sophisticated and commonplace. For ex-
ample, the rules and procedures governing arbitration have been
designed and refined to ensure fair results.47 In addition, arbitra-
tion forums are more readily available to litigants.4 This has lead
to the widespread recognition of the advantages of arbitration as a

42. See Moncrieff v. Merrill Lynch, Pierce, Fenner & Smith & Co., 623 F. Supp.
1005, 1008 (E.D. Mich. 1985).

43. 346 U.S. 427 (1953).
44. Mitsubishi, 473 U.S. 614 (See infra notes 123-26, 132-34, 138-51 and accompany-

ing text); Byrd, 470 U.S. 213 (See infra notes 102-117 and accompanying text); Southland
Corp. v. Keating, 465 U.S. 1 (1984) (holding preempted state laws invalidating arbitra-
tion clauses otherwise valid under Arbitration Act); Moses H. Cone Memorial Hosp. v.
Mercury Constr. Corp., 460 U.S. 1 (1983) (holding a federal district court's stay of fed-
eral suit seeking arbitration under Section 4 of Arbitration Act improper); Scherk v. Al-
berto-Culver, 417 U.S. 506 (1974) (holding claims brought under Securities Exchange
Act of 1934 arising out of international contracts arbitrable); Prima Paint Corp. v. Flood
& Conklin Manufacturing Co., 388 U.S. 395 (1967) (holding that, when one party to a
contract containing an arbitration clause claims fraud in the inducement of the contract
generally, the claim must be settled in arbitration according to the terms of the arbitra-
tion clause).

45. Byrd, 470 U.S. at 218.
46. Mitsubishi, 473 U.S. at 627.
47. The SEC has approved the operation and implementation of the arbitral systems

for securities cases provided by the National Association of Securities Dealers (the
"NASD"), the New York Stock Exchange (the "NYSE") and the American Stock Ex-
change. See SEC SECURriTES EXCHANGE ACT RELEASE No. 16390 (Nov. 30, 1979), 18
SEC DOCKET 1197. The SEC retains general jurisdiction to monitor the fairness of the
rules of the NASD and the Exchanges, including the rules governing their arbitration
proceedings. See 15 U.S.C. 78s (c).

48. The American Arbitration Association has offices in over thirty cities, and arbi-
tration may be held in any location to which the parites agree. Similarly, the NYSE has
standing panels in thirty-five cities and the NASD in fifty cities, and each will conduct
hearings elsewhere upon agreement of the parties.
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speedy, economic, efficient, confidential, and fair means of dispute
resolution.49

Moreover, arbitrators are available today who are experienced
and fully competent to interpret and apply the securities laws. Un-
like the situation in 1953, the year of the Wilko decision, there is
currently a fully developed body of case law interpreting the secur-
ities laws to which arbitrators can turn for guidance. Many arbi-
trators are lawyers who specialize in securities counseling or
litigation. Others arbitrators are business or accounting execu-
tives, financial consultants, and college deans or professors. As the
Mitsubishi Court noted, "adaptability and access to expertise are
hallmarks of arbitration. The anticipated subject matter of the dis-
pute may be taken into account when the arbitrators are appointed
and arbitral rules typically provide for the participation of
experts."5

Furthermore, arbitration fully satisfies the federal policies un-
derlying the securities laws. In securities disputes, arbitrators are
obligated to apply the federal securities laws,5 and their awards
can be vacated on a number of statutory grounds, including situa-
tions in which the arbitrators exceeded or imperfectly executed
their powers.5 2 Enforcement of an arbitration award may require
judicial confirmation. Thus, the courts will be able to ensure at the
enforcement stage that the legitimate interest of the securities laws
has been addressed. 3 The prospect, and the reality, of judicial re-
view assures that the policies embodied in the securities laws will
be applied. Thus, the Wilko Court's suspicion that arbitration
would somehow undermine those policies54 is simply unfounded.

The extensive arbitration in the more than thirty-four years
since Wilko further demonstrates the efficacy of arbitration. In
1950, shortly before the Wilko decision, the American Arbitration
Association had a total of approximately 1750 arbitrations, fewer
than five hundred of which were commercial. Conversely, in 1985,
the total number of arbitrations increased more than twenty-five

49. In Mitsubishi, the Court noted, "it is often a judgment that streamlined proceed-
ings and expeditious results will best serve their needs that causes parties to agree to
arbitrate their disputes; it is typically a desire to keep the effort and expense required to
resolve a dispute within manageable bounds that prompts them mutually to forego access
to judicial remedies." 473 U.S. at 633.

50. Id.
51. Wilko, 346 U.S. at 433-34.
52. 9 U.S.C. 10 (d).
53. Mitsubishi, 473 U.S. at 628.
54. Id. at 628.

[Vol. 19
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times to 45,000, over 8,000 of which were commercial." This ex-
tensive, nationwide experience with arbitration has shown that it is
a fair, efficient, and effective means of resolving commercial dis-
putes. Thus, in recent years, the virtues and efficacy of arbitration
have been widely recognized by courts and commentators. 6

Experience has shown also that arbitration is a fair method of
resolving securities disputes in particular. Contrary to the Wilko
majority's assumptions, arbitration of securities disputes has not
proven to be disadvantageous to customers. For example, a survey
conducted by the American Arbitration Association revealed that
of forty cases brought by customers against securities firms re-
cently arbitrated to decision under the auspices of the Association,
twenty-seven (68%) resulted in awards for the customer, with an
average award in excess of $26,000, including four awards of puni-
tive damages (ranging from $50,000 to $150,000). 57

The fairness and effectiveness of securities arbitrations is con-
firmed also by its use in other countries. Arbitration clauses re-
garding securities claims are generally enforceable in several
countries, including the following: Austria, Belgium, Canada,
Denmark, France, Germany, Great Britain, Greece, Italy, Japan,
Netherlands, Singapore, Spain and Switzerland. 8 Further, as a re-
sult of Mitsubishi and Scherk v. Alberto-Culver,59 if domestic secur-
ities and antitrust claims were held to be non-arbitrable, the
anomalous result would be that foreign arbitrators would be
trusted to apply these federal laws, and U.S. arbitrators would not.

55. See Hirshman, The Second Arbitration Trilogy: The Federalization of Arbitration
Law. 71 VA. L. REV. 1305, n.7 (1985); Furnish, CommercialArbitration Agreements and
The Uniform Commercial Code, 67 CALIF. L. REV. 317, 317-18 & n.1 (1979).

56. See, e.g. Burger, Isn't There A Better Way? 68 A.B.A. J. 274 (March 1982); Fur-
nish, Commercial Arbitration Agreements, supra note 55; Meyerowitz, The Arbitration
Alternative, I A.B.A. J. 78 (Feb. 1985).

57. Materials in files of AAA's Office of Case Administration. Similarly, NASD sta-
tistics show that in 1985, 55% of the public customer cases that were arbitrated to deci-
sion awarded damages to the customer. See Securities Industry Conference on
Arbitration, Report No. 5, at 6 (April, 1986).

58. See International Council for Commercial Arbitration, Supp. 1 (May 1984) at 5-6
(Austria); 4-5 (Belgium); 5 (Canada); 8-9 (Great Britain); Id. Supp. 3 (Jan. 1985) at 15-18
(Italy); 8-9 (Switzerland); Id. Supp. 4 (Nov. 1985) at 7-8 (Greece); Id. Supp. 5 (May
1986) at 6-7 (Denmark); Doing Business in Europe, Common Mkt. L.R. (CCH) 1 27033
(1986) (Netherlands); Id. at 28553 (Spain); International Council for Commercial Arbi-
tration, Year Book: Commercial Arbitration Vol. XI (1986) at 29-33 (Singapore), P.
Gide, J. Loyrette and P. Nouel, Le Droit Francais de L'Arbitrage at 57-75 (1983)
(France); 0. Glossner, Commercial Arbitration in the Federal Republic of Germany
(1984) at 2-4, 55 (Germany); Z. Kitagawa, Doing Business in Japan, Vol. 7 at " 4.03
(1986) (Japan).

59. 417 U.S. 506 (1974). See infra notes 93-99 and accompanying text.
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With the increasing internationalization of the securities markets,
such a distinction would be irrational.

As these developments demonstrate, arbitration has proven to be
a fair, efficient, and effective means of resolving commercial dis-
putes, including securities disputes. 60 In contrast, the Wilko
Court's assumptions contradict both experience and the Congres-
sional intent as embodied in the Arbitration Act. In recent years,
the Supreme Court increasingly has rejected the traditional judicial
suspicion of arbitration, and has enforced a strict reading of the
Arbitration Act favoring the use of arbitration in dispute resolu-
tion. Nevertheless, until the McMahon decision, substantial uncer-
tainty existed about the application of the Arbitration Act to
securities disputes. This uncertainty was reflected by the conflict
among district courts regarding the arbitrability of securities
claims. 6' The recent line of Supreme Court pronouncements, cul-
minating in McMahon, has finally laid to rest the unwarranted sus-
picion of the appropriateness and capacity of arbitration tribunals
to effectively deal with securities issues.

III. THE ARBITRABILITY OF SECURITIES AND RICO CLAIMS
PRIOR TO MCMAHON

A. The Arbitrability of Securities Issues

1. Pre-Byrd Procedural Issues

Prior to the decision in Byrd, the federal circuits split over the
proper administration of arbitrable claims that were factually and

60. There are various other indicia of the increasing acceptance of arbitration.
Whereas in 1950 only twenty states had statutes requiring the enforcement of arbitration
clauses, today all but five states (Alabama, Mississippi, Nebraska, North Dakota, and
West Virginia) do. Materials in files of AAA's Office of General Counsel. Moreover,
case law, including the decisions of the Supreme Court discussed above, is increasingly
receptive to arbitration. See generally DiBenedetto, An Outline for Arbitration Under the
Civil Practice Law and Rules, 48 ALa. L. REV. 763 (1984) ("Over the years there has
been a dramatic increase in both the number of controversies submitted to arbitration and
the judiciary's acceptance and encouragement of this alternative means of dispute resolu-
tion."). Id. State and federal courts have increasingly adopted arbitration programs to
help resolve disputes also. Thus some 16 states already have court-annexed arbitration
programs in place, and eight more states a'id the District of Columbia are contemplating
implementation; two federal district courts h ive such programs in place, and such pro-
grams are being adopted in eight more districts. Federal Judicial Center, Settlement
Strategies for Federal District Judges 43-46 (1986). Moreover, the AAA's role as an im-
partial administrator of arbitration has been specifically recognized in two federal stat-
utes, three federal regulations, and over 40 state statutes in 21 states and the Virgin
Islands. See 5 Lawyers'Arbitration Letter No. 2 (June 1981 & Supp. 1983).

61. See Appendix B of this article for a complete list of district court cases deciding
both for and against use of arbitration for securities claims prior to McMahon.
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legally intertwined with non-arbitrable claims. 62 This issue arose
primarily in federal and state securities cases, and was premised on
the assumption that federal courts have exclusive jurisdiction over
all federal securities claims. 63 The Fifth, Ninth, and Eleventh Cir-
cuits acknowledged the strong federal policy favoring arbitration
as embodied in the Arbitration Act,64 yet followed the intertwining
doctrine developed by the Fifth Circuit. 65 These courts considered
the pro-arbitration policy to be well settled by a line of Supreme
Court and lower federal court decisions.66 Nevertheless, these
courts concluded that, when it is not feasible to separate the non-
arbitrable federal securities claims from the arbitrable claims, a
court should deny arbitration in order to preserve exclusive juris-
diction over the federal securities claims.67

The Fifth Circuit presented two rationales in support of the in-
tertwining doctrine. First, it reasoned that arbitration "presents a
threat of binding the federal forum through collateral estoppel" 6

when an arbitrator reviewing state claims must render determina-
tions on the issues central to the resolution of federal claims. The
second reason cited by the Fifth Circuit was judicial efficiency. By
ruling against arbitration, courts avoided bifurcated proceedings
and wasteful, duplicative litigation.69

The intertwining doctrine contravened the plain language of the
Arbitration Act, which states that "the court shall make an Order
directing the parties to proceed to arbitration in accordance with
the terms of the Agreement. ' ' 70 In an effort to circumvent the plain
meaning of the statute, the Fifth, Ninth, and Eleventh Circuits rea-
soned that Congress did not specifically consider the prospect of

62. See Belke v. Merrill Lynch Pierce Fenner & Smith, 693 F.2d 1023 (1 1th Cir.
1982); Miley v. Oppenheimer & Co., 637 F.2d 318, 335 (5th Cir. 1981).

63. See Miley, 637 F.2d at 335.
64. Byrd, 726 F.2d at 553; Belke, 693 F.2d at 1025; Miley, 637 F.2d at 335; Sibley v.

Tandy Corp., 543 F.2d 540 (5th Cir. 1976).
65. Belke, 693 F.2d at 1023; Sibley, 543 F.2d at 540.
66. Mitsubishi, 473 U.S. at 614; Byrd, 470 U.S. at 226; Southland Corp. v. Keating,

465 U.S. 1 (1984) (holding preempted state law invalidating arbitration clauses otherwise
valid under Arbitration Act); Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp..
460 U.S. 1 (1983) (holding a federal district court's stay of federal suit seeking arbitration
under § 4 of Arbitration Act improper as not having met requisite circumstances for
surrender jurisdiction); Scherk v. Alberto-Culver Co., 417 U.S. 506 (1974) (holding
claims brought under Securities Exchange Act of 1934 arising out of international con-
tracts arbitrable); Prima Paint Corp. v. Flood & Conklin Manufacturing, 388 U.S. 395
(1967).

67. Sibley, 543 F.2d at 543.
68. See, e.g., Miley, 637 F.2d at 335-36.
69. Id. at 337.
70. 9 U.S.C. § 4.
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bifurcated proceedings, and that the plain language of the statute
might therefore be misleading.7 ' These courts concluded that the
Arbitration Act's purpose was to facilitate speedy and efficient de-
cision-making, and ruled that bifurcated proceedings would thwart
the legislative intent and that, as a result, the judiciary must con-
solidate claims for judicial resolution.7

In contrast, the Sixth, Seventh, and Eighth Circuits held that the
Arbitration Act divests district courts of their discretion to arbi-
trate arbitrable claims73 . In Dickenson v. Heinold Securities, Inc.,74

the Seventh Circuit analyzed the cases espousing the intertwining
doctrine and rejected their reasoning. The court noted that the Ar-
bitration Act does not identify ineffeciency as a bar to arbitration
and remarked further that the decisions of the Fifth Circuit apply-
ing the intertwining doctrine failed to give appropriate weight to
the policies underlying the Arbitration Act.75 The court concluded
that the Arbitration Act requires the courts to enforce the parties'
contract regarding dispute resolution, and not substitute judicial
preferences of economy and efficiency.76

2. Pre-Byrd Substantive Issues

Courts that have continued to hold that Section 10(b) and Rule
lOb-5 claims are not subject to arbitration rely on the Supreme
Court's holding in Wilko v. Swan 77 for this proposition. This reli-
ance, however, is clearly unwarranted. In Wilko, the Court deter-
mined that express provisions of the Securities Act of 193378 (the
"1933 Act") barred enforcement of an agreement to arbitrate the
statute's express judicial remedy. According to the Wilko Court,
Section 12(2)71 creates "a special right" to recover for misrepre-
sentation that differs substantially from the common law action.80

The Wilko Court held that the right to select a judicial forum was
a "provision" of the 1933 Act, and thus subject to Section 14 of the

71. See, e.g., Byrd, 726 F.2d at 554.
72. Id.
73. Surman v. Merrill Lynch Pierce Fenner & Smith, 733 F.2d 59 (8th Cir. 1984);

Lyski v. Oppenheimer & Co., 717 F.2d 314 (6th Cir. 1983); Dickenson v. Heinold Sec.,
Inc., 661 F.2d 638 (7th Cir. 1981).

74. Dickenson v. Heinhold Sec., Inc., 661 F.2d 638.
75. Id. at 646.
76. Id.
77. 346 U.S. 427 (1953).
78. 15 U.S.C. § 771(2) (1982).
79. Id.
80. Wilko, 346 U.S. at 431.
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1933 Act.8 Section 14 prohibits any "stipulation" binding any
person acquiring security to waive compliance with any "provi-
sion" of that Act. 82 Taking these provisions together, the Court
concluded that an arbitration clause would constitute a "stipula-
tion" waiving the "provision" of the 1933 Act which grants a spe-
cial right to sue in any court of competent jurisdiction, 3 Thus, the
Court held such arbitration clauses to be unenforceable. 84

The reasoning of Wilko was thus limited to the specific language
of the 1933 Act; and, in particular, to the express statutory remedy
in section 12(2).85 As the Supreme Court has recently reconfirmed,
the 1933 Act and the 1934 Act should not necessarily be construed
in pari materia, but should be analyzed separately according to the
language and purpose of each statute.86

Until Byrd, lower federal courts consistently extended the rea-
soning of Wilko to claims arising under section 10(b) and Rule
lOb-5 7 of the Securities Exchange Act of 1934,88 holding such
claims to be non-arbitrable.8 9 In many instances, courts simply as-
sumed that the holding in Wilko applied to the 1934 Act as well.
For example, in Starkman v. Seroussi, the United States District
Court for the Southern District of New York found Wilko's hold-
ing "equally applicable" to the 1934 Act, and summarized the rule
as follows: an "agreement to arbitrate future controversies is void
... where it is brought to enforce any liability or duty created by
the Securities Act of 1933 or the Exchange Act of 1934."9 Other

81. Id.
82. Id.
83. Id.
84. Id. at 438.
85. Assuming that the 1933 Act implies a Congressional prohibition against waiving

the right to sue in federal court, the Supreme Court's holding in Wilko was clearly cor-
rect. It is well settled that contracts are deemed to incorporate all relevant provisions of
existing statutory law. Burns v. Regional Transp. Auth., 112 Ill. App. 3d 464, 445
N.E.2d 348, rev'd on other grounds, 101 Il1. 2d 284, 461 N.E.2d 969 (1982). Thus, in a
technical sense, there is no conflict between the Arbitration Act and the non-waiver pro-
vision of the 1933 Securities Act; contracts providing for arbitration of securities disputes
are deemed to incorporate an exception for claims arising under the 1933 Act. Id.

86. Randall v. Loftsgaarden, No. 85-519, slip op. (United States July 2, 1986).
87. 17 C.F.R. § 240.10b-5 (1987).
88. 17 U.S.C. § 78j(b) (1982).
89. Surman v. Merrill Lynch, Pierce, Fenner & Smith, 733 F.2d 59, 61 (8th Cir.

1984) ("Lower courts have ... held with consistency that Wilko applies equally to claims
arising under the Securities Exchange Act of 1934 or regulations promulated thereun-
der."). See also Merrill Lynch, Pierce, Fenner & Smith v. Moore, 590 F.2d 823 (10th Cir.
1978); Weissbuch v. Merrill Lynch, Pierce, Fenner & Smith, 538 F.2d 532 (3rd Cir.
1976), cert. denied, 429 U.S. 1010 (1986); Sibley v. Tandy Corp., 543 F.2d 540 (5th Cir.
1976), cert. denied, 434 U.S. 824 (1987).

90. Starkman v. Seroussi, 377 F. Supp. 518, 522 (S.D.N.Y. 1974).
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federal courts, citing Wilko for support, have summarily asserted
that arbitration clauses are void under the 1934 Act.91 Therefore,
courts addressing this issue generally have concluded that the simi-
larities between the Securities Act of 1933 and the Securities Ex-
change Act of 1934 "far outweigh any differences." 92

Important differences exist, however, between the two statutes.
In Scherk v. Albert-Culver Co. ,'3 the Supreme Court held that the
1934 Act claims arising out of international transactions are arbi-
trable, notwithstanding the uniform rule that domestic claims are
non-arbitrable.9 4 The Supreme Court reasoned that considerations
of international comity and commercial predictability outweighed
the solicitude for the individual investor underlying the Wilko doc-
trine. "5 The Scherk Court stated in dictum that, although the 1934
Act contains a non-waiver provision comparable to that found in
the 1933 Act, it does not create the "special right" that the Wilko
Court found significant in Section 12(2) of the 1933 Act.96 The
Court observed that the Section 10(b) and Rule lOb-5 claims were
implied, rather than express, causes of action. The Court further
noted that the 1934 Act does not provide the broad grant of State
and federal jurisdiction afforded potential plaintiffs by Section 22
of the 1933 Act.97 In sum, the Court determined that the 1934 Act
did not contain the "provisions" that prior decisions held were
non-waivable under Section 14 of the 1933 Act. The Court con-
cluded that "a colorable argument could be made that even the
semantic reasoning of the Wilko opinion does not control" claims
brought under the 1934 Act.98

After Scherk, many subsequent federal decisions addressed the
analysis expressed in this dictum.99 Nevertheless, courts almost
universally continued to hold claims arising under the 1934 Act to
be non-arbitrable. " These courts were not persuaded that the dif-
ferences between the 1933 and 1934 Acts or any policy considera-
tions necessitated any relevant distinction between the two

91. Sibley, 543 F.2d at 543 n.3.
92. Id.
93. 417 U.S. 506 (1974).
94. Id. at 519-20.
95. Id. at 515-17.
96. Id. at 513-14.
97. Id.
98. Id. at 513.
99. Ayres v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 538 F.2d 532, 536 (3d Dist.

1976); Moore, 590 F.2d at 827; Weissbuch, 558 F.2d at 834.
100. See Surman, 733 F.2d at 61.
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statutes. II

3. The Byrd Case

In Byrd, the Supreme Court cast considerable doubt upon the
practice of extending Wilko to Section 10(b) and Rule lOb-5
claims. Although confronted with the issue, the Court expressly
declined to decide whether arbitration was appropriate to resolve
such securities claims. 102 In Byrd, a dispute arose between A. La-
mar Byrd, a private speculator, and Dean Witter Reynolds. Byrd
opened a trading account with Dean Witter Reynolds in which he
placed $160,000 for investment. The parties signed a written
agreement to arbitrate any claims arising out of the account. The
value of the account quickly declined by more than $100,000, and
Byrd ultimately filed suit in federal district court, alleging viola-
tions of the Securities Exchange Act of 1934 and various state se-
curities statutes.

Dean Witter sought to compel arbitration of the state claims
under Section 4 of the Arbitration Act, conceding that the claims
under the Securities Exchange Act of 1934 were nonarbitrable. In
accordance with the intertwining doctrine, the district court denied
the motion to compel arbitration, 0 3 and the Ninth Circuit af-
firmed." 4 The Supreme Court granted certiorari to determine
whether the federal district court properly refused to compel arbi-
tration of the state law claims under the arbitration agreement. 0 5

The Court held that a federal district court may not deny a motion
to compel arbitration of state claims under an arbitration agree-
ment on the ground that the claims are intertwined with non-arbi-
trable federal securities claims. 106

The Supreme Court based its decision on the legislative history
of the Arbitration Act. The Court concluded that, contrary to the
interpretation of the Ninth Circuit, the primary purpose of the Ar-
bitration Act was to ensure the enforcement of arbitration agree-
ments, not to promote judicial efficiency. 107 The legislature was
aware of the potential salutary effect of the statute on judicial speed
and efficiency. Its primary concern, however, "was to enforce pri-
vate agreements into which parties had entered, and that concern

101. Ayres. 538 F.2d at 536.
102. Byrd, 470 U.S. at 216 n.I.
103. See Byrd, 470 U.S. at 215-16.
104. Byrd, 726 F.2d at 552.
105. Byrd, 470 U.S. at 214.
106. Id. at 217.
107. Id. at 220-21.
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requires that [courts] rigorously enforce agreements to arbitrate,
even if the result is 'piecemeal' litigation, at least absent a counter-
vailing policy manifested in another federal statute."' 08

As for the judicial concern over the preclusive effect of an arbi-
trator's fact-finding, the Court observed that the application of col-
lateral estoppel to arbitration is unsettled, and that it is unclear
that an arbitration proceeding would have any preclusive effect on
the trial of federal, non-arbitrable claims. 0 9 Even the lower courts
that previously rejected the interwining doctrine assumed that ar-
bitration of pendent state issues would often have to be stayed
pending the completion of the trial of non-arbitrable federal statu-
tory claims in order to protect the federal court's exclusive jurisdic-
tion over those matters."10 The Byrd Court held that neither a
denial of arbitration nor a stay of arbitration was necessary to pro-
tect federal interests."' Without deciding what preclusive effect, if
any, results from arbitration proceedings, the Court stated that
lower courts could take into account the federal issues warranting
protection in framing preclusion rules in this context." 2

Justice White, in his concurring opinion in Byrd, discussed the
reasoning of Wilko and its inapplicability to claims under Section
10(b) of the Exchange Act. He observed that the validity of the
conclusion that Section 10(b) claims are not arbitrable "is a matter
of substantial doubt.' ' ' He stated that "Wilko's reasoning cannot
be mechanically transplanted to the 1934 Act." He concluded that
a private agreement to arbitrate an implied cause of action cannot
constitute a waiver of a "provision" of the Exchange Act when the
Act makes no provision for a private right of action.' "4 Given that
a private right of action under Section 10(b) has been judicially
implied, rather than Congressionally mandated, the non-waiver
provision of Exchange Act Section 29(a)'' is, in the words of Jus-
tice White, "literally inapplicable."1 '6 Thus, the clear impact of
Byrd was that Section 10(b) claims are arbitrable." 17

108. Id. at 221.
109. Id. at 222.
110. See, e.g., Dickenson v. Heinold Sec., Inc., 661 F.2d 638 (7th Cir. 1981).
111. Byrd, 470 U.S. at 222.
112. Id. at 223.
113. Id.
114. Id.
115. 15 U.S.C. § 78cc(a).
116. Byrd, 470 U.S. at 225.
117. Id. Moreover, the virtual identity of Section 10(b) claims and claims arising

from common law fraud, which are clearly arbitrable, argues against any special excep-
tion to the Arbitration Act for Section 10(b) claims. Id.
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4. Post-Byrd

In light of the Supreme Court decisions in Byrd and Scherk, the
majority of district courts have ordered arbitration when deciding
the arbitrability of Section 10(b) and Rule lOb-5 claims.' 8 These
courts have found that the reasoning of Wilko cannot be extended
to include securities claims arising under the 1934 Act. Some
courts, however, while citing Byrd for its procedural holding,' 9

have simultaneously declared Section 10(b) and Rule lOb-5 claims
to be non-arbitrable without reference to Byrd. 2

1 Other courts
have continued to follow Wilko and its progeny, deciding against
arbitration. These courts have evinced an intention to continue ap-
plying Wilko, unless and until the Supreme Court holds the prac-
tice to be violative of the Arbitration Act.'2 '

118. See Moncrieff v. Merrill Lynch, Pierce, Fenner & Smith, 623 F. Supp. 1005,
1008 (E.D. Mich. 1985) (stating that "[t]he overwhelming majority of lower federal
courts have accepted the court's invitation in Byrd and have ordered arbitration of claims
under the 1934 Act and Rule lOb-5"); Finkle and Ross v. A.G. Becker Paribas, Inc., 622
F. Supp. 1505, 1509 (S.D.N.Y. 1985) (the court joins "the growing ranks of district
courts that have held that arbitration agreements are not void as to claims under the 1934
Act"). See also Peele v. Kidder, Peabody & Co., 620 F. Supp. 61 (W.D. Mo. 1985); Dees
v. Distenfield, 618 F. Supp. 123 (C.D. Cal. 1985); West v. Drexel, Lambert, Inc., 623 F.
Supp. 26 (W. D. Wash. 1985); McMahon v. Shearson/American Express, Inc., 84 Civ.
3331 (LFM), slip op. (S.D.N.Y Sept. 25, 1985), rev'd, 788 F.2d 94 (2nd Cir. 1986); Houli-
han v. Schmacker, 621 F. Supp. 48 (E.D. Mo. 1985); Niven v. Dean Witter Reynolds,
Inc., Fed. Sec. L. Rep. (CCH) § 92,059 (M.D. Fla. March 28, 1985); Finn v. Davis, 610
F. Supp. 1079 (S.D. Fla. 1985); Ross v. Mathis 624 F. Supp. 998 (N.D. Ga. 1985); Land
v. Dean Witter Reynolds, Inc., 617 F. Supp. 52 (E.D. Va. 1985); Raiford v. Merrill
Lynch, Pierce, Fenner & Smith, No. 84-1647, slip op. (M.D. Fla. March 9, 1985); Green-
stein v. First Biscayne Corp., No. 82-0584, slip op. (S.D. Fla. May 16, 1985); Mann v.
Foster & Marshall, No. C84-925D (W.D. Wash. May 16, 1985); Wells v. Oppenheimer &
Co., 106 F.R.D 258 (S.D.N.Y. 1985); Fisher v. Prudential-Bache Sec., 635 F. Supp. 234
(D. Md. 1986); Jarvis v. Dean Witter Reynolds, Inc., 614 F. Supp. 1146 (D. Vt. 1985);
Driscoll v. Smith, Barney, Harris, Upham & Co., 625 F. Supp. 25 (S.D. Fla. 1985);
Westwind Trans. v. Merrill Lynch, Pierce, Fenner & Smith, No. 84-734-Civ.-T-10, slip
op. (M.D. Fla. Apr. 9, 1985).

119. In accordance with the Byrd mandate, lower courts have uniformly compelled
arbitration of arbitrable state claims, although they may be intertwined with nonarbitra-
ble federal claims. See, e.g., Price v. Drexel Burnham Lambert, Inc., 791 F.2d 1156 (5th
Cir. 1986); Changan v. Butcher & Singer, Inc., No. 85-5550, slip, op. (E.D. Pa. Apr. 30,
1986); Fisher v. A.G. Becker Paribas, Inc., 791 F.2d 691 (9th Cir. 1986); AFP Imaging
Corp. v. Ross, 780 F.2d 202 (2d Cir. 1985), cert. denied, 106 S. Ct. 3295 (1986); Shihade
v. Dean Witter Reynolds, Inc., 766 F.2d 461 (11 th Cir. 1985); NPS Communications,
Inc. v. Continental Group Inc., 760 F.2d 463 (2d Cir. 1985); Austin Municipal Sec., Inc.
v. National Association of Securities Dealers, Inc., 757 F.2d 676 (5th Cir. 1985); Rush v.
Oppenheimer & Co., 799 F.2d 885 (2d Cir. 1985). Thus, the procedural issue associated
with the Arbitration Act has been resolved.

120. Clark v. Kidder, Peabody & Co., 636 F. Supp. 195 (S.D.N.Y. 1986); Webb v. R.
Rowland & Co., 613 F. Supp. 1123 (E.D. Mo. 1985).

121. See, e.g., Scharp v. Cralin & Co., 617 F. Supp. 476, 479 (S.D. Fla. 1985) (follow-
ing the rule that claims under the 1934 Act are not arbitrable "until overruled by the
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As noted previously, however, the trend of recent rulings has
been toward arbitrability.' 22 Until McMahon, the Supreme Court's
most recent arbitration decision was Mitsubishi Motors Corp. v.
Soler Chrysler-Plymouth."3 In Mitsubishi, the Court held that, as
with any other contract, the parties' intentions control as to the
scope of arbitration agreements, but their intentions should be gen-
erously construed to favor arbitrability.' 24 In Byrd, the Court held
that arbitration agreements must be enforced in the absence of a
countervailing policy reflected in another federal statute.' 25 The
Mitsubishi Court more specifically held that arbitration must be
compelled, unless Congress has clearly set forth a contrary in-
tent.' 26 Despite the strong wording of the dicta in Byrd and Mit-
subishi, some lower courts refused the guidance that these
decisions provided on substantive matters.

After the Byrd and Mitsubishi rulings, the lower courts were
burdened with motions to compel arbitration of Section 10(b) and
civil RICO claims. Circuit court precedent compelled many of
these courts to prohibit enforcement of arbitration agreements and
to hear the resulting lawsuits. Others, relying upon recent deci-
sions of the Supreme Court, considered the issues to be open and
concluded that Section 10(b) and RICO claims were arbitrable.
After Byrd, over one hundred cases nationwide decided the issue of
the enforceability of the agreements to arbitrate Section 10(b)
claims.1 27 Opposite conclusions were reached by the Second Cir-
cuit and the Eighth Circuit on this issue. Accordingly, the
Supreme Court had little choice in granting certiorari to review the
merits of each argument.

United States Supreme Court or the United States Court of Appeals for the Eleventh
Circuit sitting en banc").

122. Moncrioff v. Merrill Lynch, Pierce, Fenner & Smith & Co., 623 F. Supp. 1005,
1008 (E.D. Mich. 1985).

123. 473 U.S. 614 (1985).
124. Mitsubishi, 473 U.S. at 626.
125. Byrd, 470 U.S. at 221.
126. Mitsubishi, 473 U.S. at 627. The Supreme Court stated, "It is the Congressional

intention expressed in some other statute on which the courts must rely to identify any
category of claims as to which agreements to arbitrate will be held unenforceable." The
Court elaborated:

We must assume that if Congress intended the substantive protection afforded
by a given statute to include protection against waiver of the right to judicial
forum, that intent will be decucible from text or legislative history. Having
made the bargain to arbitrate, the party should be held to it unless Congress
itself has evinced an intention to preclude a waiver of judicial remedies for the
statutory rights at issue.

Id.
127. See Appendix A for a complete list of the district court decisions on this issue.
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In McMahon,'28 the Second Circuit refused to enforce agree-
ments to arbitrate claims under Section 10(b) of the Exchange Act.
This decision directly conflicted with the Eighth Circuit's decision
in Phillips v. Merrill Lynch, Pierce, Fenner & Smith, Inc. ,129 which
enforced an agreement to arbitrate Section 10(b) claims. As the
Eighth Circuit recognized, the conflict was clear and direct:

Finally, we observe that the federal appellate courts, in the ab-
sence of precedent in their own circuit, tend to rely on precedent
in other circuits. Ordinarily, then, in deciding a case of this kind,
we should defer to the opinion of another circuit, such as ren-
dered by the Second Circuit in McMahon, and avoid creating a
conflict within the circuits. We believe, however, that the
Supreme Court's opinions in Scherk and Byrd have invited a re-
examination of the applicability of Wilko to claims arising under
section 10(b) of the 1934 Act and Rule lOb-5. Because we are
not bound by the precedents of other circuits, we are free to make
a new assessment of this issue. We have made that assessment,
and now create a conflict within the circuits. We assume the
Supreme Court will eventually decide this question. 130

After careful analysis, the Eighth Circuit concluded:
Based on these differences between the 1933 and 1934 Acts, and
on the strong federal policy favoring enforcement of arbitration
agreements, we conclude that Wilko's holding and rationale does
not extend to claims arising under section 10(b) of the 1934 Act
and Rule lOb-5. The nonwaiver provision of the 1934 Act, sec-
tion 29(a), simply does not override the Arbitration Act in the
same manner as section 14 of the 1933 Act when it is not but-
tressed by special rights and broad jurisdictional provisions simi-
lar to those found in the 1933 Act. . . . We hold, then, that
Congress has not evinced an intention to preclude the waiver of
judicial remedies for the section 10(b) and Rule lOb-5 rights at
issue here.13 '

The Second Circuit's mistrust of arbitration, as exemplified in
McMahon, directly conflicted with the Congressional policy codi-
fied in the Arbitration Act and recent Supreme Court decisions.
Congress intended the Arbitration Act to reverse the courts' gen-
eral hostility towards arbitration agreements and to expressly state
the strong public policy in favor of enforcing such agreements. 32

128. McMahon, 788 F.2d 94 (1986).
129. 795 F.2d 1373 (8th Cir. 1986).
130. Phillips, slip op. at 14.
131. Phillips, slip op. at 10 (footnotes omitted).
132. Mitsubishi, 473 U.S. at 626-27 n.14; Byrd, 470 U.S. at 217-20; Southland Corp.

v. Keating, 465 U.S. 1, 10-16; Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp.,
460 U.S. 1, 24 (1983); Scherk, 417 U.S. at 510-11.
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Similarly, the Supreme Court recognized that Section 2 of the Act
created a federal law of arbitrability, and established that any
doubts concerning the scope of arbitrable issues should be resolved
in favor of arbitration.133

Mitsubishi taught that statutory claims, express or implied, are
arbitrable absent explicit Congressional intent to the contrary. 34

The Second Circuit's decision in McMahon completely thwarted
the Mitsubishi analysis. By refusing to enforce an agreement to
arbitrate an implied right of action, the Second Circuit preferred its
own view which stressed the importance of a judicial forum for an
implied cause of action, over the explicit Congressional mandate
codified in the Arbitration Act that arbitration agreements should
be enforced.

B. The Arbitrability of RICO Claims

RICO imposes treble damages upon any person who conducts
an enterprise by means of a "pattern of racketeering activity.' 3

Congress enacted RICO primarily to combat the infiltration of le-
gitimate business by organized crime. 36 In the years since its pas-
sage, however, the private cause of action under RICO has
developed into a broad commercial tort quite different from Con-
gress' original conception. 37  "Racketeering" is now a basic claim
in commercial disputes, and RICO claims are added as a matter of
course in virtually all cases challenging securities transactions.

Until Mitsubishi, the enforceability of agreements to arbitrate
RICO claims was an open question, although the language of the
RICO statute neither expressly nor implicitly prohibited the arbi-
tration of private RICO claims. In the wake of Byrd and Mitsub-
ishi, many courts held private RICO claims to be arbitrable, based
upon the absence of a non-waiver provision in the RICO statute I38

133. Moses H. Cone Memorial Hosp., 460 U.S. at 24-25; see also Southland Corp., 465
U.S. at 10-16.

134. Mitsubishi, 473 U.S. 614.
135. 18 U.S.C. § 1964(C) (1982).
136. United States v. Turkette, 452 U.S. 576, 591 (1981). Section 1964(c) of RICO

grants a private right of action for treble damages, reasonable attorneys' fees, and the cost
of the suit to "[a]ny person injured in his business or property by reason of a violation of
[RICO's] Section 1962." 18 U.S.C. § 1964(c) (1982). Section 1962(c) makes it unlawful to
conduct the affairs of an enterprise engaged in interstate commerce through a pattern of
racketeering activity. 18 U.S.C. § 1962 (1982).

137. Sedima S.P.R.L. v. Imrex Co., 473 U.S. 479 (1985).
138. See Bale v. Dean Witter Reynolds, Inc., 627 F. Supp. 650 (D. Minn. 1986);

Jacobson v. Merrill Lynch, Pierce, Fenner & Smith, Inc., [1985-86 Transfer Binder] FED.
SEC. L. REP. (CCH) 92, 276 (W.D. Pa. Apr. 19, 1985).
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and a legislative history suggesting a Congressional intent to bar
arbitration of RICO claims. 139

The Court's decision in Mitsubishi clearly affected the RICO ju-
risprudence of the Fifth Circuit. In Smokey Greenhaw Colton Co.
v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,140 the court initially
ruled that civil RICO claims are not arbitrable. Upon reconsidera-
tion of the Mitsubishi ruling, however, the Fifth Circuit withdrew
that portion of its decision, on the ground that the Mitsubishi doc-
trine was apt to be equally applicable to domestic and international
disputes. 

4 1

In Mayaja Inc. v. Bodkin, 42 the Fifth Circuit maintained that all
RICO claims are arbitrable regardless of the arbitrability of the
predicate offenses involved. Following the Supreme Court's em-
phasis on text and legislative history in Mitsubishi, the Fifth Cir-
cuit determined that the text of RICO gives no indication of
Congressional intent on the arbitration question. Then, turning to
the legislative history of RICO's private treble-damages provision
in section 1964(c), the court discovered a compensatory purpose
similar to that which the Mitsubishi Court found in the antitrust
laws. The Fifth Circuit concluded that such a compensatory mo-
tive indicated that plaintiffs may effectively vindicate their right of
action, and serve the legislative intent, in the arbitral forum. 43

In McMahon, the Second Circuit held that the policies underly-
ing RICO are too important to be left to arbitrators, and distin-
guished the Supreme Court's decision in Mitsubishi.' 44The Second
Circuit asserted that generalized notions of public policy preclude
arbitration of RICO claims. 4  The First Circuit has subsequently

139. Bob Ladd, Inc. v. Adock, 663 F. Supp. 241 (E.D. Ark. 1986); Bale v. Dean
Witter Reynolds, Inc., 627 F. Supp. 650 (D. Minn. 1986).

140. 785 F.2d 1274 (5th Cir. 1986).
141. Id. The Fifth Circuit noted:

Although Mitsubishi arose in an international antitrust dispute and its holding
purports to be limited to that context, we believe that its broad language may
carry significance for domestic disputes as well. The parties in this case should
have the opportunity to argue the applicability of Mitsubishi to domestic RICO
claims before the District Court. We therefore amend our opinion to refuse to
decide the arbitrability vel non of the plaintiffs' RICO claim and, on remand,
leave to the District Court the task of deciding that issue ...

Id.
142. 803 F.2d 157 (5th Cir. 1986).
143. Id. at 165.
144. McMahon, 788 F.2d at 94.
145. Id.
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endorsed this view. 146 This position, however, is in direct contra-
vention with the circuit and district court decisions since Mitsub-
ishi which direct arbitration of all civil RICO claims. 47

Conversely, the Third and Eleventh Circuits have held that
RICO claims are subject to arbitration only if the underlying predi-
cate offenses of the RICO claim are arbitrable.'48 These circuits
have assumed that Mitsubishi governs domestic disputes and have
applied the case in different ways by treating RICO and RICO's
predicate offenses separately.

The Second Circuit's decision in McMahon directly contravenes
the Mitsubishi mandate. The decision contains no analysis of
RICO's language or the statute's legislative history. Instead, the
court decided to create a judicial exception to the Arbitration Act,
concluding that undefined "public policy" considerations bar arbi-
tration of RICO claims. 49

Several of the pre-McMahon district court decisions holding that
RICO claims are not arbitrable were decided before Mitsubishi,
and were based upon the assumption that antitrust claims could
never be arbitrated. Analogizing RICO claims to antitrust claims,
those courts concluded that RICO claims could not be arbi-
trated. 150 The clear majority of district court cases that decided
this issue after Mitsubishi, however, have reversed this trend and
enforced agreements to arbitrate civil RICO claims.' 5'

IV. THE MCMAHON DECISION

From February, 1980 through July 1982, Eugene and Julia Mc-
Mahon, either individually, jointly, or on behalf of various trusts,
signed a series of customer agreements with Shearson Lehman
Brothers, Inc. ("Shearson"), a registered broker-dealer. Each of
these agreements provided for arbitration of any controversy relat-
ing to the various accounts the McMahons maintained at Shear-
son: "Unless unenforcable due to federal or state law, any
controversy arising out of or relating to my accounts, to transac-

146. Page v. Moseley, Hallgarten, Estabrook & Weeden, Inc., 806 F.2d 291 (Ist Cir.
1986).

147. See Appendix B which lists district court decisions that have addressed the en-
forceability of agreements to arbitrate civil RICO claims.

148. Jacobson v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 797 F.2d 1197 (3d Cir.
1986); Tashea v. Bache, Halsey, Stuart, Shield, Inc., 802 F.2d 1337 (1 lth Cir. 1986).

149. McMahon, 788 F.2d at 98-99.
150. See Roes v. Paine, Webber, Jackson & Curtis, Inc., No. C84-231 IA (N.D. Ga.

Mar. 29, 1985); Wilcox v. Ho-Wing Sit, 586 F. Supp. 561 (N.D. Cal. 1984).
151. See Appendix B.
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tions with you for me or to this agreement or the breach thereof,
shall be settled by arbitration."'' 5 2

On October 26, 1984, the McMahons filed an action against
Shearson, and its registered representative, Mary Ann McNulty
("McNulty"), in the Southern District of New York. 153 The
McMahons alleged that there had been excessive trading in their
accounts, that false statements were made and material facts were
omitted from the advice given to them, and that certain securities
they purchased were not appropriate for their particular invest-
ment objectives.' 54 The McMahons asserted that this conduct con-
stituted: (a) a violation of Section 10(b) of the Securities Exchange
Act and Rule lOb-5 thereunder, (b) a violation of Section 1962 of
RICO, (c) common law fraud and, (d) a breach of fiduciary
duty. 155

A. The District Court Proceeding

Shearson and McNulty moved for an order to enforce the arbi-
tration provisions in the customer agreements. The district court
stated that arbitration should be compelled if the proponent of ar-
bitration establishes: (1) the existence of a valid agreement to arbi-
trate, (2) arbitrable claims, and (3) no waiver of the right to
arbitrate.'56 The district court dismissed the McMahons' argu-
ment that the arbitration agreement was an adhesion contract. 157

The court also rejected the argument that the claims were based on
fraud and that fraud was a non-arbitrable issue. 5 8 With respect to
the waiver issue, the McMahons contended that Shearson had
waived its right to arbitrate the federal action when it commenced
a state court action against the McMahons. The court found that
because Shearson's state court proceeding involved issues only tan-
gentially related to those at bar, the state proceeding had no bear-
ing on the action and certainly was not a waiver of the arbitration
provision. 111

152. 618 F. Supp. 384, 385 (S.D.N.Y. 1985).
153. McMahon v. Shearson/American Express, Inc., 618 F. Supp. 384 (S.D.N.Y.

1985).
154. Id. at 386.
155. Id.
156. Id.
157. Id.
158. Id. According to the court, even if it assumed that the customer's agreement was

fraudulently induced, the breadth of the arbitration provision would mandate that the
issue of fraud in inducement also be referred to arbitration. Id. at 387.

159. Id. Before the MeMahons filed their federal suit, McNulty filed suit against
Eugene McMahon in state court. McNulty's suit claims that McMahon "mounted a
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The district court next addressed the question of which of the
McMahons' claims were subject to arbitration. The court found
that the Supreme Court's Byrd decision compelled the arbitration
of the state law fraud claims."6 The court summarily held the
RICO claim not arbitrable because of important federal policies
and the federal courts' enforcement of RICO. 6 ' The court then
turned to the more difficult issue: the arbitrability of Section 10(b)
claims.

The court first observed that the propriety of applying Wilko to
claims under the 1934 Act had been questioned by the Supreme
Court in Sherk and Byrd. 6 2 The court focused on the "salient dis-
tinctions" between Section 12(2) of the 1933 Act and Section 10(b)
of the Exchange Act as expressed by Justice White in his concur-
rence in Byrd. Based on Justice White's concurrence in Byrd, 63

the reservations expressed by the Supreme Court in Sherk, and the
strong national policy favoring the enforcement of arbitration
agreements, the district court "accepted Byrd's invitation" to com-
pel the McMahons to comply with their express contractual obli-
gations concerning arbitration. 64

B. The Second Circuit Proceeding

The McMahons appealed the district court's order enforcing the
agreement to arbitrate the Section 10(b) claims and Shearson cross-
appealed the denial of its motion to arbitrate the RICO claims. 65

The Second Circuit reversed the district court's decision that Sec-
tion 10(b) claims were arbitrable ruling that it was an unwarranted
departure from established precedent. 166 In view of Wilko and the
similarity of the non-waiver provision of the 1933 and 1934 Acts,
the Second Circuit consistently had held that Section 10(b) claims

vendetta" aimed at destroying her business by denigrating her as a stockbroker. Mc-
Nulty charges that McMahon told her "I will get you, I will destroy you, and your
husband, and your children." N.Y. Times, March 29, 1987.

160. McMahon, 618 F. Supp. at 387.
161. Id.
162. Id. at 388.
163. Id.
164. Id. The court also found that the McMahon's case did not present claims involv-

ing fraud, nor industry-wide practices which may tend to ensnare an unsuspecting public.
According to the court, the McMahon's claim was simply that a single securities repre-
sentative "churned" their accounts and made certain misrepresentations concerning the
status of those accounts. Such a dispute over the management of an account neither
raises broad issues of policy nor involves widespread industry practices and therefore
touches none of the concerns which mandate a judicial forum. Id.

165. McMahon, 788 F.2d 94.
166. Id. at 97.
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were not arbitrable. The Second Circuit also noted that the broad
policy questions involved in securities law claims required a judi-
cial forum for resolution of disputes.' 67

Finally, the Second Circuit found the public interest in judicial
enforcement to be a compelling factor. 168 The Second Circuit con-
cluded that it would be "improvident" to disregard the clear judi-
cial precedent in the Second Circuit based upon mere
speculation.'" Addressing the arbitrability of RICO claims, the
Second Circuit found that the American Safety doctrine and the
implication of strong public policy considerations dictated that
RICO claims be heard in a judicial forum. 70  Shearson appealed
the Second Circuit decision.

C. The Supreme Court Holding'7

On June 8, 1987, the United States Supreme Court held that

167. Id.
168. Id. at 98.
169. Id.
170. Id. at 98-99. The Second Circuit also held that, in light of Byrd, the McMahons'

state law claims were subject to arbitration. Id.
171. Shearson's Supreme Court brief argued that Rule 10b-5 claims are arbitrable.

Brief for Petitioner at 26-28, Shearson/American Express, Inc. v. McMahon, 107 S. Ct.
2332 (1987). Shearson observed that the Supreme Court itself had recognized that Wilko
did not necessarily apply to section 10(b) of the 1934 Act. Shearson also argued that the
Second Circuit erred in applying "misplaced and outdated concerns" regarding the
adequacy of arbitrable forums to resolve federal secuities laws violations, Brief for
Petitioner at 33-39, and asserted that arbitration provided a fair way to resolve securities
law disputes. According to Shearson, securities arbitrators often are better equipped than
a jury to resolve factual issues of improper executions of a customers' orders, or
inappropriate investments, given their knowledge of the brokerage industry and the types
of problems that commonly arise between customers and their stockbrokers. Brief for
Petitioner at 346. Shearson argued also that the arbitration provision compelled the
arbitration of the McMahons' RICO claims. Brief for Petitioner at 10-14. Shearson
emphasized that the Arbitration Act compels arbitration of all claims absent
congressional intent to the contrary. According to Shearson, the RICO statute does not
contain any language indicating that Congress intended to preclude arbitration. Brief for
Petitioner at 14-18. The McMahons responded. First, the McMahons asserted that the
countervailing federal policies inherent in the 1934 Act and the underlying congressional
intent compel an exception to the Arbitration Act. Brief of Respondent at 7-21. The
McMahons argued that the Wilko rationale applied equally to claims under the 1934 Act,
Brief of Respondent at 11, because the 1934 Act contains the same anti-waiver provision
in the 1933 Act. The McMahons also maintained that the public policy rationale
enunciated by the Second Circuit and the remedial purpose of protecting investors were
still valid. Brief for Respondent at 13. According to the McMahons, the congressional
inquiry into the insider trading schemes and other market abuses demonstrated 'he
inadequacy of self-regulation. Finally, the McMahons asserted that the convenience of
arbitration was outweighed by the "risks" of arbitration: the loss of the constitutional
guarantee of due process, trial by jury, findings of fact and conclusions of law, federal
pleading, discovery and evidentiary rules; the risk that the law will be improperly
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Section 10(b) and RICO claims are arbitrable, reversing and re-
manding the Second Circuit's decision. 7 2 Justice O'Connor, writ-
ing for the majority, 7 3 observed that the Arbitration Act was the
starting point for an analysis of the issues. The Arbitration Act,
she wrote, mandates arbitration of Section 10(b)and RICO claims
unless the Act's directive is overridden by a contrary congressional
demand.'7 4 The opponent of arbitration has the burden of showing
that Congress intended to preclude a waiver of the judicial
forum. 75

The Court rejected the McMahons' argument that Section 29(a)
of the 1934 Act forbids a waiver of the Section 27(a) grant of juris-
diction to the federal courts. 76 According to the Court, Section
29(a)'s anti-waiver provision forbids the waiver of "compliance"
with "substantive" provisions of the Exchange Act. ' 7  Section
27(a) merely addresses jurisdiction and does not impose any duty
or substantive obligation with which the person trading in securi-
ties must "comply.' 78 The Court asserted that Wilko did not
compel a different result. The Court limited Wilko by holding that
a waiver of the right to a judicial forum was unenforceable only
when arbitration was judged inadequate to enforce the 1933 Act's
statutory rights. The Court acknowledged that the continuing vi-
tality of Wilko was questionable but declined to overrule the
case. 179

applied; the possible risk of collateral estoppel and inconsistent verdicts and the
unlikelihood, if not unavailability, under various rules of the industry's self-regulatory
organizations, of the right to appeal. Brief for Respondent at 13. The McMahons argued
that Congress intended to except civil RICO claims from the purviews of the Arbitration
Act in RICO's juridictional provision. Brief for Respondent at 21-23. The McMahons
analogized the RICO statute to the federal antitrust laws and contended that Congress
created a private attorney general provision based on the antitrust model, designed to fill
prosecutorial gaps. Brief for Respondent at 23. The McMahons noted that numerous
courts, finding the antitrust analogy persuasive, held arbitration of RICO disputes to be
unsuitable because of public policy concerns. Brief for Respondent at 25.

172. Shearson/American Express v. McMahon, 107 S. Ct. 2332 (1987).
173. Justices Renquist, White, Powell, and Scalia joined in Justice O'Connor's opin-

ion. Justices Brennan, Blackmun, Marshall and Stevens joined in the Court's decision
with respect to the arbitrability of RICO claims, but not with respect to the arbitrability
of section 10(b) claims. Justice Blackmun filed an opinion concurring in part and dissent-
ing in part, which was joined by Justices Brennan and Marshall. Justice Stevens also filed
an opinion concurring in part and dissenting in part.

174. McMahon, 107 S. Ct. at 2337.
175. Id.
176. Id. at 2338.
177. Id.
178. Id.
179. The Court found that many of the concerns regarding arbitration expressed in

Wilko were no longer valid because of improvements in the arbitration process. Id. The
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The dissent charged the majority with abandoning investors at a
time when the industry's abuses directed at public customers were
more manifest than ever.8 0 The dissent argued that Wilko's hold-
ing should be extended to 1934 Act cases. According to the dis-
sent, Section 29(a) of the 1934 Act was primarily designed to
protect investors and demonstrates a Congressional intent to ex-
cept securities claims from the Arbitration Act.' 8' The dissent re-
jected the argument that the arbitration process had improved
sufficiently and protected investors. Indeed, the dissent noted that
the preparation of a record is not invariably required and that judi-
cial review of the record is extremely limited. 8" Finally, the dis-
sent asserted that the arbitration process is controlled by the
securities industry. 83 Indeed, the dissent observed that the uni-
form opposition of investors to the arbitration process, and the se-
curities industry's uniform support for the process, suggested that
the securities industry does have an advantage in an arbitration
forum. 

84

The Court was not divided over the arbitrability of RICO claims
and unanimously held that RICO claims are subject to arbitration.
The Court observed that neither the language of the RICO statute
nor its legislative history evinced congressional intent to exclude

Court also dismissed the McMahons' argument that Congress' amendment to section
28(b) of the 1934 Act indicated that Congress intended to preclude a waiver of the right
to a judicial forum. As originally enacted, section 28(b) stated:

Nothing in this chapter shall be construed to modify existing law (1) with re-
gard to the binding effect on any member of any exchange of any action taken
by the authorities of such exchange to settle disputes between its members, or
(2) with regard to the binding effect of such action on any person who has
agreed to be bound thereby, or (3) with regard to the binding effect on any such
member of any disciplinary action taken by the authorities of the exchange.

15 U.S.C § 78bb (1934). Section 28(b), as amended, provides:
Nothing in this chapter shall be construed to modify existing law with regard to
the binding effect (1) on any member of or participant in any self-regulatory
organization of any action taken by the authorities of such organization to settle
disputes between its members or participants, (2) on any municipal securities
dealer or municipal securities broker of any action taken pursuant to a proce-
dure established by the Municipal Securities Rulemaking Board to settle dis-
putes between municipal securities dealers and municipal securities broker, or
(3) of any action described in paragraph (1) or (2) on any person who has
agreed to be bound thereby.

15 U.S.C. § 78bb (1934). The Court, however, did not find an intent to preclude a waiver
of access to the courts because Section 28(b) addresses only the "self-regulatory" func-
tions of an exchange. McMahon, 107 S. Ct. at 2338.

180. McMahon, 107 S. Ct. at 2346.
181. Id. at 2348.
182. Id. at 2354-55.
183. Id. at 2355.
184. Id.
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RICO from the dictates of the Arbitration Act. ' Accordingly, the
Court declined to find that there was an irreconcilable conflict be-
tween arbitration and RICO's public policy purposes. Further, the
Court noted that it already addressed many of the "public policy"
arguments in Mitsubishi,'86 and rejected the contention that the
complexity of the dispute was a sufficient basis to reject arbitra-
tion.'8 7 Likewise, the "overlap" between a statute's civil and crimi-
nal penalties does not render the statutory claims nonarbitrable.'88

Finally, the Court observed that although RICO's drafters sought
to fight organized crime, RICO actions are seldom brought against
"the archetypical, intimidating mobster."' 89

V. CONCLUSION

With the watershed McMahon ruling, the Supreme Court has
swept away any doubt about the enforceability of valid arbitration
clauses. In essence, the Supreme Court has finally placed arbitra-
tion agreements on an equal footing with other contracts, and has
signaled its intention to enforce the arbitrability of virtually all ac-
tions. At the same time, the Supreme Court has all but overruled
Wilko v. Swan; at the very least, its precedential value has been
severely circumscribed.

It is customary for securities dealers and brokerage houses to
include arbitration clauses in their account agreements. Thus, vir-
tually all future customer claims will be subject to arbitration
under the auspices of the securities exchanges or self-regulatory or-
ganizations. With the dramatic increase in their arbitration dock-
ets, these organizations may choose to circumscribe their own
jurisdiction in order to reduce their backlog of arbitration proceed-
ings. Nevertheless, the transfer of securities and RICO claims
from the judicial system to the arbitration system is no longer a
trend, but a reality. Therefore, it behooves the layman and the
practitioner alike, to reevaluate the standard account agreements
and form contracts in order to take advantage of the arbitration
alternative, or avoid the undesirable implications of the McMahon
doctrine. Whatever the practical ramifications, the McMahon doc-
trine will dramatically alter the course of business strategy and dis-
pute resolution for the foreseeable future.

185. Id. at 2343-46.
186. Id. at 2344-45.
187. Id. at 2344.
188. Id.
189. Id. at 2345 (citing Sedima S.P.R.L. v. Imrex Co., 473 U.S. 479, 499 (1985)).
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APPENDIX A
DISTRICT COURT CASES ADDRESSING THE

ENFORCEABILITY OF AGREEMENTS TO
ARBITRATE § 10(b) CLAIMS

Cases Holding § 10(b) Claims Arbitrable

First Circuit

Agent v. Shearson/American Express, Inc., 633 F. Supp. 770 (D.
Mass. 1985); Mowbray v. Moseley, Hallgarten, Estabrook & Wee-
den, Inc., No. 83-2851-C (D. Mass. July 16, 1985), vacated, 795
F.2d 1111 (1st Cir. 1986); Prawer v. Dean Witter Reynolds, Inc.,
626 F. Supp. 642 (D. Mass. 1985); Sevinor v. Merrill Lynch,
Pierce, Fenner & Smith, No. 84-3240-N (D. Mass. July 19, 1985),
aff'd, 807 F.2d 16 (1st Cir. 1986).

Second Circuit

Brener v. Becker Paribas Inc., 628 F. Supp. 442 (S.D.N.Y. 1985);
Finkle & Ross v. A.G. Becker Paribas, Inc., 622 F. Supp. 1505
(S.D.N.Y. 1985); Ilan v. Shearson/American Express, Inc., 632 F.
Supp. 886 (S.D.N.Y. 1985); Intre Sport Ltd. v. Kidder Peabody &
Co., 625 F. Supp. 1303 (S.D.N.Y. 1985), modified, [Current] Fed.
Sec. L. Rep. (CCH) 92,714 (S.D.N.Y. Apr. 23, 1986) (decided
after McMahon but following AFP Imaging Corp.), aff'd, 795 F.2d
1004 (2d Cir. 1986); Jarvis v. Dean Witter Reynolds, Inc., 614 F.
Supp. 1146 (D. Vt. 1985); Johnson v. Kidder Peabody & Co., No.
85 Civ. 178 (N.D.N.Y. July 30, 1985); Shamir v. Kidder, Peabody
& Co., [1985-86 Transfer Binder] Fed. Sec. L. Rep. (CCH)
92,511 (S.D.N.Y. Mar. 12, 1986); Terra Resources I v. Burgin, 664
F. Supp. 82 (S.D.N.Y. 1987).

Third Circuit

Baker v. Paine, Webber, Jackson & Curtis, Inc., 637 F. Supp. 419
(D. N.J. 1986); Erlbaum v. Prudential-Bache Securities, Inc., No.
85-5541 (E.D. Pa. Aug. 9, 1985), vacated and remanded, 797 F.2d
1197 (3d Cir. 1987); Jacobson v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 605 F. Supp. 510 (W.D. Pa. 1984), vacated, 797 F.2d
1197 (3d Cir. 1987) (decided after McMahon).

Fourth Circuit

Fisher v. Prudential-Bache Securities, Inc., 635 F. Supp. 234 (D.
Md. 1986) (appeal pending); Land v. Dean Witter Reynolds, Inc.,
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617 F. Supp. 52 (E.D. Va. 1985); Shotto v. Laub, 632 F. Supp. 516
(D. Md. 1986).

Fifth Circuit

Coonly v. Rotan Mosle, Inc., 630 F. Supp. 404 (W.D. Tex. 1985);
Frye v. Paine Weber Jackson & Curtis, [1985-86 Transfer Binder]
Fed. Sec. L. Rep. (CCH) 92,516 (N.D. Tex. Dec. 26, 1985); Hy-
mel v. Delta Petroleum & Energy Corp., No. SA-83-CA-362
(W.D. Tex. June 19, 1985); Russell v. Shearson Lehman Bros.,
Inc., No. CA3-85-2335-R (N.D. Tex. Mar. 10, 1986), aff'd in part,
806 F.2d 259 (5th Cir. 1986), cert. denied, 107 S. Ct. 3210 (1987).

Sixth Circuit

Drazdik v. Kidder, Peabody & Co., No. C-85-2442 (N. D. Ohio
Mar. 31, 1986), aff'd in part and remanded, 823 F.2d 553 (6th Cir.
1987); Gerhardstein v. Shearson/American Express, Inc., [1985-86
Transfer Binder] Fed. Sec. L. Rep. (CCH) 95,512 (N.D. Ohio
Mar. 3, 1986); Moncrieff v. Merrill, Lynch, Pierce, Fenner &
Smith, Inc., 623 F. Supp. 1005 (E.D. Mich. 1985); Yee v. Merrill,
Lynch, Pierce, Fenner & Smith, Inc., No. 84-4017 (E.D. Mich.
Mar. 31, 1986).

Seventh Circuit

Austad v. Drexel Burnham Lambert, Inc., 828 F.2d 22 (7th Cir.
1987); Steinberg v. The Illinois Co., 635 F. Supp. 615 (N.D.Ill.
1986); Willis v. Prudential-Bache Securities, Inc., No. L 85-0059
(N.D. I1l. July 10, 1985).

Eighth Circuit

Bob Ladd, Inc. v. Adcock, 633 F. Supp. 241 (E.D. Ark. 1986);
Houlihan v. Schmacker and Meyer v. Schmacker, Nos. 83-159
C(5) and 83-1356 C(5) (E.D. Mo. May 3, 1985); Peele v. Kidder,
Peabody & Co., Inc., 620 F. Supp. 61 (W.D. Mo. 1985) (appeal
pending); Sulit v. Dean Witter Reynolds, Inc., [Current] Fed. Sec.
L. Rep. (CCH) 92,755 (W.D. Mo. Mar. 27, 1986).

Ninth Circuit

Anderson v. Paine Webber Jackson & Curtis, [1985-86 Transfer
Binder] Fed. Sec. L. Rep. (CCH) 92,446 (C.D. Cal. Sept. 23,
1985); Blakley v. Prudential Bache Securities, Inc. No. R-85-442
(D. Nev. Dec. 9, 1985); Byrd v. Dean Witter Reynolds, Inc.,
[1985-86 Transfer Binder] Fed. Sec. L. Rep. (CCH) 92,225 (S.D.
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Cal. July 8, 1985 (on remand from Supreme Court); Dees v. Dis-
tenfield, 618 F. Supp. 123 (C.D. Cal. 1985); Geller v. Nasser,
[1985-86 Transfer Binder] Fed. Sec. L. Rep. (CCH) 92,409 (C.D.
Cal. Nov. 18, 1985); Jope v. Bear Steams & Co., 632 F. Supp. 140
(N.D. Cal. 1985); Mann v. Foster & Marshall/American Express,
Inc., No. C84-925D (W.D. Wash. June 3, 1985); Marx v. Dean
Witter Reynolds, Inc., [1985-86 Transfer Binder] Fed. Sec. L. Rep.
(CCH) 92,311 (C.D. Cal. Aug. 23, 1985); Sacks v. Dean Witter
Reynolds, Inc. 627 F. Supp. 377 (C.D. Cal. 1985); Sapa v. Kelly,
No. CV 85 1292 (S.D. Cal. Aug. 20, 1985); West v. Drexel Burn-
ham Lambert, Inc., 623 F. Supp. 26 (W.D. Wash. 1985).

Tenth Circuit

Butz v. Dean Witter Reynolds, Inc., No. 83-7-2043 (D. Colo. Apr.
16, 1985).

Eleventh Circuit

Ackerman v. Drexel Burnham Lambert, Inc., No. 84-6739 (S.D.
Fla. May 14, 1985); Adrian v. Smith Barney, Harris Upham & Co.,
No. 84-1652 Civ-T-13 (M.D. Fla. Sept. 17, 1985); Batteh v. Pru-
dential-Bache Securities, Inc., No. 84-452-Civ-J-14 (M.D. Fla. July
29, 1985); Boyd v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
614 F. Supp. 940 (S.D. Fla. 1985); Butler v. Dean Witter Reyn-
olds, Inc., No. CV 84-L-5680-NE (N.D. Ala. Sept. 5, 1985); Byrne
v. Oppenheimer & Co., No. 84-264-Civ.-T-17 (M.D. Fla. Aug. 2,
1985); Chandler v. Drexel Burnham Lambert, Inc., No. C-85-
1585-A (N.D. Ga. Oct. 29, 1985) aff'd, 824 F.2d 973 (1 1th Cir.
1983); Colangelo v. Dean Witter Reynolds, Inc., [1985-86 Transfer
Binder] Fed. Sec. L. Rep. (CCH) 92,365 (M.D. Fla. July 23,
1985); Crabb v. Merrill Lynch, Pierce, Fenner & Smith, Inc., No.
84-1145-Civ-J-12 (M.D. Fla. Oct. 7, 1985); Driscoll v. Smith Bar-
ney, Harris Upham & Co., 625 F. Supp. 25 (S.D. Fla. 1985), aff'd
in part & rev'd in part, 815 F.2d 655 (1 1th Cir. 1987); Finn v. Da-
vis, 610 F. Supp. 1079 (S.D. Fla. 1985); Greenstein v. First Bis-
cayne Corp., No. 82-0584-Civ. (S.D. Fla. May 16, 1985); Gregory
v. Merrill Lynch, Pierce, Fenner & Smith, No. 84-1647 Civ. T-10
(M.D. Fla. Mar. 9, 1985); Greist v. Merrill Lynch, Pierce, Fenner
& Smith, Inc., No. 83-6828-Civ (S.D. Fla. Aug. 26, 1985);
Hashemi v. Merrill Lynch, Pierce, Fenner & Smith, 642 F. Supp.
376 (N.D. Ga. 1985); Leffler v. Prudential-Bache Securities, Inc.,
No. 84-1292-Civ-J-12 (M.D. Fla. Sept. 5, 1985); Miller v. Drexel
Burnham Lambert, Inc., No. 83-6871 (S.D. Fla., July 31, 1985),
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rev'd 791 F.2d 850 (1 1th Cir. June 17, 1986) (per curiam); Niven v.
Dean Witter Reynolds, Inc., [1984-85 Transfer Binder] Fed. Sec.
L. Rep. (CCH) 92,059 (M.D. Fla. Mar. 28, 1985); Oliver v. Har-
ris, 767 F.2d 937 (S.D. Ga. 1985); Pruzan v. Paine, Webber, Jack-
son & Curtis, No. C84-2016A (N.D. Ga. Aug. 30, 1985); Raiford
v. Merrill Lynch, Pierce, Fenner & Smith, [1985-86 Transfer
Binder] Fed. Sec. L. Rep. (CCH) 92,269 (N.D. Ga. May 16,
1985); Rockoff v. Shearson Lehman/American Express, Inc.,
[1985-86 Transfer Binder] Fed. Sec. L. Rep. (CCH) 92,513 (S.D.
Fla. Feb. 12, 1986); Ross v. Mathis, 624 F. Supp. 110 (N.D. Ga.
1985); Rowel v. Dean Witter Reynolds, Inc., No. 84-1393-Civ-J-14
(M.D. Fla. Aug. 5, 1985); Sanders v. Robinson Humphrey/Ameri-
can Express, Inc., 634 F. Supp. 1048 (N.D. Ga. 1986), aff'd in part
& rev'd in part sub nom. Kirkpatrick v. J.C. Bradford & Co., 827
F.2d 718 (1 1th Cir. 1987); Schultz v. Robinson-Humphrey/Ameri-
can Express Inc., [Current] Fed. Sec. L. Rep. (CCH) 92,515
(M.D. Ga. Mar. 4, 1986); Sigvartsen v. Smith Barney Harris
Upham & Co., No. 84-540-Civ-T-15 (M.D. Fla. June 4, 1985);
Walch v. Dean Witter Reynolds, Inc., [1985-86 Transfer Binder]
Fed. Sec. L. Rep. (CCH) 92,060 (M.D. Fla. Apr. 25, 1985);
Westwind Transp., Inc. v. Merrill Lynch, Pierce, Fenner & Smith,
Inc., No. 84-734 (M.D. Fla. Apr. 9, 1985).

Cases Holding § 10(b) Claims Not Arbitrable

District of Columbia Circuit

Kalali v. Prudential-Bache Securities, Inc., 637 F. Supp. 1131 (D.
D.C. 1986).

Second Circuit

Becker v. Silverman, 638 F. Supp. 193 (S.D.N.Y. 1986) (decided
after McMahon); Couvaris v. Paine Webber Jackson & Curtis Inc.,
[1985-86 Transfer Binder] Fed. Sec. L. Rep. (CCH) 92,554
(S.D.N.Y. Feb. 24, 1986); Brill v. Prudential-Bache Securities,
Inc., No. 84 Civ. 0846 (S.D.N.Y. June 13, 1986) (dictum) (decided
after McMahon); Clark v. Kidder, Peabody & Co., Inc., 636 F.
Supp. 195 (S.D.N.Y. 1986) (decided after McMahon); Farino v.
Advest Inc., [Current] Fed. Sec. L. Rep. (CCH) 92,758
(E.D.N.Y. May 1, 1986) (decided after McMahon); Gilmore v.
Shearson/American Express, Inc., 811 F.2d 108 (S.D.N.Y. 1986)
(decided after McMahon); Intre Sport, Ltd. v. Kidder, Peabody &
Co., [Current] Fed. Sec. L. Rep. (CCH) 92,714 (S.D.N.Y. Apr.
21, 1986) (decided after McMahon but following AFP Imaging),
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aff'd, 795 F.2d 1004 (2d Cir. 1986), vacated, 107 S. Ct. 3203
(1987); IRPA Corp. v. Shearson/American Express, Inc., 806 F.2d
37 (2nd Cir. 1986) (decided after McMahon); Leone v. Advest,
Inc., 624 F. Supp. 297 (S.D.N.Y. 1985); Rush v. Oppenheimer &
Co., No. 84 Civ. 3219 (S.D.N.Y. June 27, 1986) (dictum), 779 F.2d
885 (2nd Cir. 1985) (decided after McMahon); Schlussel v. Shear-
son Lehman/American Express, Inc., No. 85-0835 (S.D.N.Y. Apr.
22, 1986) (decided after McMahon); Suthirachartkul v. Shearson
Lehman Bros., Inc., No. 85-6469 (S.D.N.Y. May 21, 1986), re-
manded, 815 F.2d 840 (2nd Cir. 1987); Weizman v. Adornato, 625
F. Supp. 1101 (E.D.N.Y. 1985).

Third Circuit

Blumenthal v. Dean Witter Reynolds, Inc., No. 84-4799F (D. N.J.
July 3, 1985), reprinted in 2 RICO L. Rptr. 275 (1985), remanded,
824 F.2d 287 (3rd Cir.); Erlbaum v. Prudential-Bache Securities,
Inc., No. 85-5541 (E.D. Pa. Aug. 9, 1985), vacated and remanded,
797 F.2d 1197 (3d Cir. 1986); Jacobson v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 605 F. Supp. 510 (W.D. Pa. 1985) (appeal
pending).

Fourth Circuit

Blomquist v. Churchill, 633 F. Supp. 131 (D.S.C. 1985); Galvin v.
Prudential-Bache Securities, Inc., 623 F. Supp. 629 (D. S.C. 1985);
Levendag v. Churchill, 623 F. Supp. 620 (D.S.C. 1985).

Fifth Circuit

Bustamante v. Rotan Mosle, Inc., 633 F. Supp. 303 (S.D. Tex.
1986), aff'd, 802 F.2d 815 (5th Cir. 1980); King v. Drexel Burn-
ham Lambert, Inc., No. 3-Civ-85-000-932-P (N.D. Tex. Oct. 29,
1985), rev'd 825 F.2d 68 (5th Cir. Aug. 25, 1987).

Seventh Circuit

Barr v. The Illinois Co., No. 84-C-2076 (N.D. Ill. Oct. 29, 1985);
Gibson v. Merrill Lynch, Pierce, Fenner & Smith, Inc., No 84-C-
7542 (N.D. Ill. June 18, 1985); Goldberg v. Drexel Burnham Lam-
bert, Inc., No. 83-C-8586 (N.D. Ill. Jan. 15, 1986), motion for re-
consideration granted in part, No. 83-C-8586 (Dec. 16, 1987);
Hughes v. Paine, Webber, Jackson & Curtis, Inc. No. 81-C-5075
(N.D. Ill. Nov. 15, 1985); Robert A. Stone & Assocs. v. Drexel
Burnham Lambert, Inc., No. 85-C-6927 (N.D. Ill. Nov. 15, 1985)
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(appeal pending); Winkler v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 642 F. Supp. 122 (N.D. Ill. Apr. 25, 1986).

Eighth Circuit

Bale v. Dean Witter Reynolds, Inc. and Haertel v. Dean Witter
Reynolds, Inc., 627 F. Supp. 650 (D. Minn. 1986); Nesslage v.
York Securities, Inc., 107 F.R.D. 389 (E.D. Mo. 985), aff'd in
part & rev'd in part, 823 F.2d 231 (8th Cir. 1987); Phillips v. Mer-
rill Lynch, Pierce, Fenner & Smith, 623 F. Supp. 493 (D. Minn.
1985), rev'd, 795 F.2d 1393 (8th Cir. 1986); Webb v. R. Rowland &
Co., 613 F. Supp. 1123 (E.D. Mo. 1985), aff'd, 800 F.2d 803 (8th
Cir. 1986).

Ninth Circuit

Conover v. Dean Witter Reynolds Inc., 794 F.2d 520 (9th Cir.
1986), rev'd, No. 85-6082 (9th Cir. Jan. 21, 1988); Schnitzer v. Op-
penheimer & Co., 633 F. Supp. 92 (D. Ore. 1985); Wilcox v. Ho-
Wing Sit, 586 F. Supp. 561 (N.D. Cal. 1984).

Tenth Circuit

Adams v. Merrill Lynch, Pierce, Fenner & Smith, Corp., [1985-86
Transfer Binder] Fed. Sec. L. Rep. (CCH) 92,328 (W.D. Okla.
Sept. 20, 1985), on reconsideration, [Current] Fed. Sec. L. Rep.
(CCH) 93,405 (W.D. Okla. 1987).

Eleventh Circuit

Gorman v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 609 F.
Supp. 1054 (S.D. Fla.), aff'd, 780 F.2d 1032 (1 1th Cir. 1985) (en
banc rehearing pending); Krieck v. Dean Witter Reynolds, Inc.,
No. GCA 84-0085 (N.D. Fla. Apr. 24, 1985); Rojas Cancanon v.
Smith Barney, Harris Upham & Co., 612 F. Supp. 996 (S.D. Fla.
1985); Sharp v. Cralin & Co., 617 F. Supp. 476 (S.D. Fla. 1985);
Wolfe v. E.F. Hutton & Co., No. 84-151-Civ-Orl-18 (M.D. Fla.
Mar. 30, 1985) (consolidated with Gorman) rev'd & remanded, 827
F.2d 695 (1 1th Cir. 1987).

Cases Stayed Pending Eighth Circuit's Decision in Phillips

Minnesota Odd Fellows Home Foundation v. Engler & Budd Co.,
630 F. Supp. 797 (D. Minn. 1986).
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APPENDIX B
DISTRICT COURT CASES ADDRESSING THE

ENFORCEABILITY OF AGREEMENTS TO
ARBITRATE CIVIL RICO CLAIMS

Cases Holding Civil RICO Claims Arbitrable

Second Circuit
Brener v. Becker Paribas Inc., 628 F. Supp. 442 (S.D.N.Y. 1985);
Dev. Bank v. Chemtex Fibers Inc., 617 F. Supp. 55 (S.D.N.Y.
1985) (international agreements to arbitrate RICO claims are en-
forceable); Wall Street Assocs., v. Becker Paribas, Inc., No.85 Civ.
4649 (S.D.N.Y. Sept. 19, 1985).

Third Circuit
Baker v. Paine, Webber, Jackson & Curtis, Inc., [Current] Fed.
Sec. L. Rep. (CCH) 92,757 (D.N.J. Apr. 10, 1986); ABright v.
SAK & N Assocs., No. 85-6966 (E.D. Pa. June 18, 1986) (appeal
pending); Jacobson v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
[1985-86 Transfer Binder] Fed. Sec. L. Rep. (CCH) 92,276
(W.D. Pa. Apr. 19, 1985) (modifying on the basis of Byrd the
court's prior decision in the same case, reported at 605 F. Supp.
510 (W.D. Pa. 1984), that RICO claims are not arbitrable) (de-
cided before Mitsubishi), aff'd in part & rev'd in part, 797 F.2d
1197 (3d Cir. 1986), vacated, 824 F. 2d 287 (3rd Cir. 1987).

Fourth Circuit

Land v. Dean Witter Reynolds, Inc., 617 F. Supp. 52 (E.D. Va.
1985); Nunes v. Merrill Lynch, Pierce, Fenner & Smith, Inc., No.
M-84-3118 (D. Md. Jan. 10, 1986).

Fifth Circuit
Russell v. Shearson Lehman Bros., Inc., No. CA3-85-2335-R
(N.D. Tex. Mar. 10, 1986) aff'd in part, 806 F.2d 259 (5th Cir.
1986).

Sixth Circuit

Drazdik v. Kidder Peabody & Co., No. C-85-2442 (N.D. Ohio
Mar. 31, 1986) aff'd in part & remanded, 823 F.2d 553 (6th Cir.
1987); Gerhardstein v. Shearson/American Express, Inc., [1985-86
Transfer Binder] Fed. See. L. Rep. (CCH) 92,512 (N.D. Ohio
Mar. 3, 1986); Lerchen v. Merrill Lynch, Pierce, Fenner & Smith,
Inc., No. 83-CV-1479-DT (E.D. Mich. Nov. 29, 1985); Yee v.
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Merrill Lynch, Pierce, Fenner & Smith, Inc., No. 84-4017 (E.D.
Mich. Mar. 31, 1986).

Seventh Circuit

Robert A. Stone & Assocs. v. Drexel Burnham Lambert, Inc.,
[1985-86 Transfer Binder] Fed. Sec. L. Rep. (CCH) 92,927 (N.D.
Ill. Nov. 15, 1985) (appeal pending); Steinberg v. The Illinois Co.,
No. 85 C 7131 (N.D. Ill. May 15, 1986).

Eighth Circuit

Bale v. Dean Witter Reynolds, Inc. and Haertel v. Dean Witter
Reynolds, Inc., 627 F. Supp. 650 (D. Minn. 1986); Bob Ladd, Inc.
v. Adcock, 633 F. Supp. 241 (E.D.Ark. 1986).

Ninth Circuit

Blakley v. Prudential Bache Securities, Inc., No. R-85-442 (D.
Nev. Dec. 9, 1985); Sacks v. Dean Witter Reynolds, Inc., [1985-86
Transfer Binder] Fed. Sec. L. Rep. (CCH) 92,429 (C.D. Cal.
Dec. 31, 1985).

Eleventh Circuit

Adrian v. Smith Barney, Harris Upham & Co., No. 84-1652-Civ-
T-13 (M.D. Fla. Sept. 17, 1985); (Colangelo v. Dean Witter Reyn-
olds, Inc., [1985-86 Transfer Binder] Fed. Sec. L. Rep. (CCH)
92,365 (M.D. Fla. July 23, 1985); Crabb v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., No. 84-1145-Civ-J-12 (M.D. Fla. Aug. 26,
1985); Finn v. Davis, 610 F. Supp. 1079 (S.D. Fla. 1985) (decided
before Mitsubishi); Greist v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., No.83-6826-Civ (S.D. Fla. Aug. 26, 1985); Rockoff v.
Shearson Lehman/American Express, Inc., [1985-86 Transfer
Binder] Fed. Sec. L. Rep. (CCH) 92,513 (S.D. Fla. Feb. 12,
1986); Ross v. Mathis, 624 F. Supp. 110 (N.D. Ga. 1985).

Cases Holding Civil RICO Claims Not Arbitrable

District of Columbia Circuit

Kalali v. Prudential-Bache Securities, Inc., 637 F. Supp. 1131 (D.
D.C. 1986).

First Circuit

Sevinor v. Merrill Lynch, Pierce, Fenner & Smith, No. 84-3240-N
(D. Mass. July 19, 1985), aff'd, 807 F.2d 16 (1st Cir. 1986).
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Second Circuit

Brill v. Prudential-Bache Securities, Inc., No.84 Civ. 0846
(S.D.N.Y. June 13, 1986) (dicta) (decided after McMahon); Farino
v. Advest, Inc., [Current] Fed. Sec. L. Rep. (CCH) 92,758
(E.D.N.Y. May 1, 1986) (decided after McMahon); S.A. Minera-
cao da Trindade-Samitri v. Utah Int'l Inc., 576 F. Supp. 566
(S.D.N.Y. 1983), order certified for interlocutory appeal, 579 F.
Supp. 1049 (S.D.N.Y.), appealed on other grounds and affirmed,
745 F.2d 190 (2d Cir. 1984) (decided before Mitsubishi);
Suthirachartkul v. Shearson Lehman Bros., Inc., No. 85-6469
(S.D.N.Y. May 21, 1986) (decided after McMahon); Weizman v.
Adornato, 625 F. Supp. 1101 (E.D.N.Y. 1985).

Third Circuit

Blumenthal v. Dean Witter Reynolds, Inc., No.84-4799F (D.N.J.
July 3, 1985), reprinted in 2 RICO L. Rptr. 275 (1985); Jacobson v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 605 F. Supp. 510
(W.D. Pa. 1984) (decided before Mitsubishi), modified after Byrd,
[1985-86 Transfer Binder] Fed. Sec. L. Rep. (CCH) 92,276
(W.D. Pa. April 19, 1985) (appeal pending); Witt v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 602 F. Supp. 867 (W.D. Pa. 1985)
(decided before Mitsubishi).

Fourth Circuit

Fisher v. Prudential-Bache Securities, Inc., 635 F. Supp. 234 (D.
Md. 1986), aff'd in part & rev'd in part, 831 F.2d 290 (4th Cir.
1987); Universal Marine Ins. Co. v. Beacon Ins. Co., 588 F. Supp.
735 (W.D.N.C. 1984) (decided before Mitsubishi).

Seventh Circuit

American Concept v. Irsay, No. 84 C 0026 (N.D. Ill. Oct. 4, 1985)
(appeal pending); Myers v. Rosenberg, No. 83-C-1342 (N.D. Ill.
Mar. 6, 1986).

Eighth Circuit

Webb v. R. Rowland & Co., 613 F. Supp. 1123 (E.D. Mo. 1985),
aff'd, 800 F.2d 803 (8th Cir. 1986).

Ninth Circuit

Wilcox v. Ho-Wing Sit, 586 F. Supp. 561 (N.D. Cal. 1984) (de-
cided before Mitsubishi).
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Eleventh Circuit
Pruzan v. Paine, Webber, Jackson & Curtis, Inc., No. C84-2016A
(N.D. Ga. Aug. 30, 1985); Roes v. Paine, Webber, Jackson & Cur-
tis, Inc., No. C84-231 IA (N.D. Ga. Mar. 29, 1985) (decided before
Mitsubishi).
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