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CALIFORNIA'S LEMON LAW - DEVELOPMENTS UNDER
THE SONG-BEVERLY CONSUMER WARRANTY ACT
by Nancy Barron*
I. INTRODUCTION
Over thirty-three percent of new
cars require an extensive repair
within one year of purchase and
more than fourteen percent experience multiple problems.' In 1987,
manufacturers recalled more than
eight million cars and light trucks
2
for safety-related defects alone
Far too often, however, manufacturers and dealers either ignore
consumer complaints or fail to
remedy the substantial automobile
defects.
State lemon laws provide the
primary protection for purchasers
of new3 motor vehicles. Currently,4
forty-six states have lemon laws.
In addition, purchasers of new
automobiles are protected by the
Magnuson-Moss Warranty - Federal Trade Commission Improvement Act ("Magnuson-Moss
Act") 5 and the Uniform Commercial Code ("U.C.C."). 6 California's
lemon law, the Song-Beverly Consumer Warranty Act ("Song-Beverly Act" or "the Act"),7 is similar
to lemon laws in many states. 8 The
Act gives purchasers rights they
did not have at common law. In
essence, the Act mandates that an
automobile manufacturer repair
substantial defects that cause a
vehicle not to conform to the manufacturer's express warranties. If
after a reasonable number of attempts the manufacturer is unable
to repair the vehicle, the consumer
is entitled to a replacement or a
refund. If the manufacturer fails to
replace or refund, the manufacturer may be liable to the consumer
far beyond the value of a replacement vehicle or a refund of the
purchase price. Damages available
under the Act include out-ofpocket costs, incidental and consequential damages, litigation costs,
attorneys fees and a civil penalty,
in addition to a refund or replace9
ment of the vehicle.
This Article examines California's Song-Beverly Act, recent
amendments to the Act, and case
96

law that has developed under the
Act. This Article is intended to
educate consumers and consumer
law practitioners by discussing key
issues that frequently arise in preparing a lemon law case. Although
the focus is on the California SongBeverly Act, the issues discussed
herein are equally applicable in the
context of similar lemon laws in
other states. This Article also highlights the contrasting aspects of the
Song-Beverly Act, the U.C.C., and
the Magnuson-Moss Act. This
analysis should assist practitioners
to determine whether in a given
situation claims should be brought
under more than one of the statutes.

0

"State lemon laws provide the
primary protection for
purchasers of new motor
vehicles."
Section 1I of this article addresses the elements of a lemon law
claim: what constitutes a "consumer good," what is a "nonconformity," when has a manufacturer had
a reasonable opportunity to repair,
and what is the effect of the consumer's continued use of the defective vehicle. Next, section III describes the potential recovery for
consumers, including attorneys
fees and a civil penalty for a manufacturer's willful failure to comply
with the Act.
II.ELEMENTS OF LIABILITY
UNDER THE SONG-BEVERLY
CONSUMER WARRANTY ACT
A. What are consumer goods?
The Song-Beverly Act, the
U.C.C., and the federal MagnusonMoss Act require the plaintiff to
establish that the vehicle is a "consumer good." The tests differ significantly, however, under the
three statutes. The Song-Beverly
Act and the U.C.C. define a con-

sumer good as "any new product or
part thereof that is used, bought, or
leased for use primarily for personal, family, or household purposes."'' This is a subjective test that
focuses on how the consumer actually used the product, rather than
the product's common use. In contrast, the Magnuson-Moss Act defines a consumer product as "any
tangible personal property which is
distributed in commerce and
which is normally used for personal, family, or household purposes."" This is an objective test that
focuses on the common use of the
product.13
Because the two tests differ, a
consumer may be protected by one
statute but not the other. For example, in Crume v. Ford Motor
Company,14 the buyers of a flatbed
truck brought a Magnuson-Moss
Act claim. The court, applying the
objective "normal use" test, held
that evidence of how the buyer
actually used the truck was irrelevant to whether a vehicle qualifies
as a "consumer product" for purposes of the Magnuson-Moss Act.
Because the plaintiff failed to present evidence of how flatbed trucks
commonly are used, the court directed a verdict for Ford Motor
Company. This case might have
been decided differently under the
Song-Beverly Act if the evidence
presented established that the buyer used the flatbed truck primarily
for household purposes.
Consumers typically will have
little difficulty establishing that
they actually used the vehicle primarily for personal or household
purposes. If the vehicle is used
primarily or exclusively for business purposes, however, it may not
be protected by the Song-Beverly
Act or the U.C.C., but may be
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protected under the MagnusonMoss Act if the vehicle commonly
is used for personal or household
purposes.' 5 Automobiles are considered "consumer products" under the Magnuson-Moss Act,' 6 but
the same is not true for all motor
vehicles."

B. What is a nonconformity?
The Song-Beverly Act requires
that the manufacturer or its dealers
"conform the vehicle to the express
warranties."' 8 The Act's protections apply only if the alleged
"nonconformity" both breaches
the express warranties and substantially impairs the vehicle's use,
value, or safety.' 9
1. Express Warranties
The Song-Beverly Act defines
"express warranty" 20 as:
(1) A written statement...
pursuant to which the manufacturer, distributor, or retailer undertakes to preserve or
maintain the utility or performance of the consumer good
or provide compensation if
there is a failure in utility or
performance; or
(2)In the event of any
sample or model, that the
whole of the goods conforms
to such sample or model.2
Unlike under the U.C.C., 22 the
plaintiff need not prove that the
written statement was a factor in
the purchase decision.2 3 However,
unlike "express warranties" as defined under the U.C.C., 2 4 the SongBeverly Act25 does not apply to oral
warranties.
2. Substantial Impairment
Not all defects that violate express warranties trigger Song-Beverly Act protections. The nonconformity also must "substantially
impair the use, value or safety of
the new motor vehicle to the buyer."' 26 A substantial impairment of
any one of the statutory trio of
factors -

use, value, or safety -

technically is sufficient to support
a Song-Beverly Act claim.
In order to promote the Act's
remedial purpose, 27 state and fed-

eral courts should broadly interVolume 2, Number 4/Summer, 1990

pret "nonconformity" and "substantial impairment." A narrow
interpretation would make illusory
manufacturers' express written
warranties by allowing manufacturers to dismiss the bulk of customer complaints as "insubstantial" or "insignificant." In Chmill
28
v. Friendly Ford-Mercury,
the
Wisconsin Court of Appeals broadly interpreted the term "substantial impairment" and held that a
buyer does not have to show that
the vehicle was inoperable or valueless. In Chmill, the buyers of a
Ford Tempo brought a Wisconsin
lemon law claim against the manufacturer and dealer for a nonconformity described as a discernible
"pull" to the left. As of the final
day of trial, the plaintiffs had driven the car 78,000 miles despite the
pulling problem. Citing cases decided under the U.C.C., Ford argued that a car driven for 78,000

"[The Song-Beverly] Act
mandates that an automobile
manufacturer repair
substantial defects that cause
a vehicle not to conform to the
manufacturer's express
warranties."
miles, as a matter of law, could not
be substantially impaired. In rejecting Ford's argument, the court
noted that the U.C.C. focused solely on whether there was a substantial impairment of value, 2 9
whereas the Wisconsin lemon law
looked to whether there was a
substantial impairment of use, value, or safety.3 0 The court concluded that a vehicle does not satisfy
the use, value, or safety standard
merely by "serv[ing] its primary
purpose of providing 'simple transportation.' "3' Although a defect
that substantially impairs a vehicle's use or safety in most cases also
would substantially impair its value, this is not necessarily the case.
Because "nonconformity" is defined more broadly under the
Song-Beverly Act than under the
commercial code, the consumer
always should plead his claim under both the Act and the U.C.C.

The Act applies a subjective test
in looking to whether the vehicle
was substantially impaired "to the
buyer." 32 In each case, the plaintiff
should produce clear evidence of
the personal effect of the car's
problems. For example, the purchaser's use of the vehicle may be
hindered by unreliability. Perhaps
the defect is merely a leaking
hatch-back, but this may prevent
the purchaser from carrying groceries, laundry, etc., because it
frequently rains where the consumer lives. Usually, a long repair
history itself can impair the value
of the car because it is more difficult to obtain a competitive sale
price for a car that has been the
33
subject of extensive repairs.
Finally, if a safety problem is
alleged, plaintiffs should emphasize their justifiable fears for their
well-being. Safety problems such as
stalling, hesitation on acceleration,
and loss of power on the freeway
are common problems in today's
electronically controlled cars. In
the case of Ibrahim v. Ford Motor
Company, the appellate court noted:
After a harrowing experience
when the Cougar died while
passing over railroad tracks,
plaintiff decided she had had
enough .... Because she was
pregnant and convinced that
the Cougar was unsafe to
drive, plaintiff in July used
all of her savings to buy an34
other vehicle.
In California, where use of videotapes in the courtroom is common, plaintiffs' counsel have had
considerable success in personalizing their cases through videotaped
episodes featuring the defective
vehicles.
Many different problems in new
motor vehicles have been found to
be "nonconformities" under lemon laws similar to the Song-Beverly
Act. These range from such obvious safety defects as faulty steering
to intangible problems like an annoying "shimmy" 35 and even a
defective paint job. 36 The consumer should consider introducing expert testimony as to the cause of
the alleged nonconformity and the
long-term effect of that defect on
the safety, use, and value of the
(continued on page 98)
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vehicle. For example, a common
complaint is abnormal engine
noise. The repair dealership may
claim its technician could not identify the source of the problem, and
so no repair was done. Further, the
dealership may claim the noise is a
normal condition of the particular
make and model and therefore not
a "nonconformity." In fact, engine
noise may well be a symptom of an
engine problem and may foreshadow premature engine failure after
expiration of the warranty. Similarly, a "pulling" condition or
seemingly minor alignment problem in fact may be evidence of a
bent frame or other transit damage
to the vehicle before it was sold as
new. An expert often is essential to
prove that these conditions are
substantial nonconformities.
C. What is a reasonable opportunity
to repair?
The Song-Beverly Act provides
that if the vehicle does not conform to the express warranties, the
manufacturer must begin repairs
"within a reasonable time" 37 and
repair the vehicle "so as to conform 38to the applicable warranties." If the manufacturer cannot
repair the vehicle
to conform to the applicable
express warranties after a reasonable number of attempts,
the manufacturer shall either
promptly replace the new
motor vehicle ...
or promptly

make restitution to the buyer.

39

The buyer has the option of choosing either
a replacement or a re40
fund.

Before the Act defined "reasonable number of attempts," manufacturers were able to deny consumers relief indefinitely. Buyers
were forced to take their cars in
repeatedly for repairs, even as
many as thirty times. 41 Effective
1983, however, the Act was
amended to define "reasonable
number of attempts." 42 The manufacturer is presumed to have had a
"reasonable number of attempts"
to conform the vehicle to the express warranties if, within one year
from delivery to the buyer or
98

12,000 miles of use, whichever
occurs first, either (1) the same
nonconformity has been subject to
repairfouror more times, or (2) the
vehicle is out of service for a
cumulative total
of more than 30
43
calendardays.
The buyer must notify the manufacturer of the nonconforming
defects by returning the vehicle for
repair or by providing written notice if returning the vehicle is impossible. 44 However, the buyer only must provide such notice if the
manufacturer clearly and conspicuously disclosed the buyer's rights
and responsibilities under the Act,
including the buyer's responsibility
of providing
notice of the noncon45
formities.
Once the consumer proves that
the vehicle was subject to four
repair attempts or was out of service for a total of thirty days, the
burden then shifts to the defendant
to prove that it was not allowed a
"The Song-Beverly Act
requires that the
manufacturer or its dealers
'conform the vehicle to the
express warranties.'"
reasonable number of attempts to
repair the automobile. 46 Because
the definition of a "reasonable
number of attempts" is only a
presumption, this leaves open the

possibility that the plaintiff may
prove that less than four repair
attempts or thirty days out of service constitutes a reasonable num47

ber of attempts.
The thirty-day limit 4 may be
extended if the failure to repair the
nonconformity results from conditions beyond the manufacturer's
control. 49 Although the Act does
not define "conditions beyond the
control of the manufacturer," other state lemon laws and courts have
limited the conditions to natural
disasters.50 The defendant's inability to identify or repair the nonconformity does not qualify as a circumstance beyond the control of
the manufacturer. 51 For example,
in Chmill, the court rejected such
an argument, reasoning that "[i]f

an acknowledged defect cannot be
diagnosed... no matter how many

times the consumer presents the
vehicle for repair, the consumer is
without recourse. '52 In fact, the
Chmill court held that merely presenting the car to the dealer constitutes a "repair attempt," even if
the dealer cannot identify the defect and therefore does not actually
attempt to repair the car. 53 In so
holding, the Chmill court recognized that dealers might try to
thwart the statutory requirements
by claiming that they could not
identify or repair the defect.
Moreover, the plaintiff probably
does not have to identify the
source of the problem. Under the
Magnuson-Moss Act, "[i]t is sufficient if

. .

. the evidence shows,

either directly or by permissible
inference, that the goods were defective in their performance or
function or that they otherwise
failed
to conform to the warranty. ' 5 4 The consumer need only
"offer credible evidence that the
defect is materials or workmanship
related." 55 The California courts
have not determined the specificity with which the plaintiff must
identify the defect, although a burden of proof similar to that required under the Magnuson-Moss
Act should apply to Song-Beverly
Act suits. Clearly, consumers are
less able than manufacturers to
identify the source of a defect.
Moreover, manufacturers may, intentionally or unintentionally,
tamper with the evidence while
attempting to repair the vehicle or
after the consumer has returned
the vehicle.
D. Continued use and set-off
1. Continued Use Does Not Defeat "Lemon Law" Rights
Prior to the enactment of the
Song-Beverly Act, the issue of continued use of a consumer product
was governed by the law of waiver.5 6 According to this common
law doctrine, the right to rescind
acceptance of a consumer product
may be waived if the consumer,
having full knowledge of the circumstances warranting rescission,
nonetheless accepted and retained
the benefits of the contract. 57 The
U.C.C., as interpreted by most
Volume 2, Number 4/Summer, 1990
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courts, to some extent modified
the doctrine of waiver by providing
that reasonable continued use of an
automobile does not, as a matter of
law, prevent the buyer from rescinding acceptance of the product.5 Similarly, under the SongBeverly Act continued use does
not, as a matter of law, bar rescission.5 9
By allowing the consumer to
continue using the vehicle without
losing her right to revoke acceptance of the vehicle, courts and
legislatures recognize the unequal
bargaining power between the consumer and the manufacturer. Frequently, the consumer is dependent upon having a car and
financially unable to secure alter60
native means of transportation.
A contrary rule would enable manufacturers to benefit from their
wrongdoing: manufacturers would
have an incentive to ignore consumer claims, forcing consumers
to drive defective cars at a risk to
the general safety. Then, if the
consumer brought a lemon law
suit, the manufacturer might be
able to assert the consumer's continued use as a defense to the
otherwise valid claim. 61 Moreover,
continued use should not preclude
revocation of acceptance because
the consumer's continued use may
not indicate that the consumer has
"accepted" the vehicle. This is
particularly true when the nonconformity affects only value and thus
the consumer is not prevented
from continued use by a safety
threat or an effectively unusable
vehicle.
2. Set-Off for Use of the Vehicle
The Act provides that if the
manufacturer fails to repair the
product to conform to the express
warranties, the manufacturer must
"either replace the goods or reimburse the buyer in an amount equal
to the purchase price paid by the
buyer, less that amount directly
attributable to use by the buyer
prior to discovery of the nonconformity." 62 Notably, the Act provides no set-off for the consumer's
use of the vehicle after the nonconformity is discovered. This reflects
the diminished value to the consumer of a defective vehicle.
The Act establishes the followVolume 2, Number 4/Summer, 1990

ing formula for calculating the setoff for use
prior to the first repair
63
attempt:
vehicle price x pre-repair miles
120,000
For example, suppose the buyer
paid $23,652, before financing,
and the vehicle had been driven
1,559 miles when the consumer
first brought the vehicle in for
repairs. The set-off would be:
23,652 x 1,559 = $307.28
120,000
The consumer's reimbursement
is reduced by the amount of the
set-off or, in the case of a replacement, the consumer must pay the
amount of the set-off to the manufacturer. 64 Allowing a set-off in
cases of replacement may cause
problems when the consumer cannot afford to pay the amount of the
set-off to the manufacturer. Therefore, unlike California, many
states' lemon laws do not provide
for a set-off in cases of replace65
ment.

"The nonconformity.., must
'substantiallyimpair[ ] the
use, value or safetyof the
new motor vehicle to the
buyer."
III. DAMAGES AVAILABLE UNDER
THE SONG-BEVERLY ACT
A. Actual damages
The Song-Beverly Act incorporates portions of the California
Commercial Code in its remedies
section. 66 The Act seeks to fully
compensate the aggrieved consumer by providing, when applicable,
out-of-pocket, incidental, and consequential damages, as well as civil
penalties, litigation
expenses, and
67
attorney's fees.
1. Out-of-Pocket Loss
The Song-Beverly Act entitles
plaintiffs to recover actual damages. 68 Thus, a plaintiff may recover all losses resulting in the
ordinary course of events, as determined in any manner that is reasonable. 69 A plaintiff's most direct
loss due to a defective vehicle lies
in the purchase-related expenses.

Purchase-related expenses include
the purchase price, license and
documentary fees, sales tax, and
finance charges.70
2. Incidental and Consequential
Damages
In addition to actual damages,
the Song-Beverly Act provides that
consumers may recover reasonable
incidental and consequential damages. 7 Typically, incidental damages include any reasonable expenses incident to the failure to
provide a product free from defects. 72 Under the Act, the buyer
has the right to compensation for
money and time spent in effort to
make the vehicle conform to the
warranties, such as repair costs,
towing charges, rental car expenses, and some insurance. 73 The buyer also is entitled to loss of use
damages, which may be measured
by the number of days the vehicle
is in for repairs multiplied by the
reasonable
rental value of the vehi74
cle.
Consequential damages include
any loss suffered by plaintiffs resulting from their special needs of
which the seller had reason to
know. 75 This may include damages
for inconvenience, aggravation,
mental distress, discomfort, anxiety, depression, and pain and suffering resulting from seller's
breach.7 6 In Jacobs v. Rosemount
Winnebago South, the Minnesota
Supreme Court soundly reasoned
that buyers need to have confidence that the vehicles they rely on
for transportation are safe and
dependable.77 When the plaintiff's
vehicle failed to satisfy this basic
need, the plaintiff was able to
recover not only actual and incidental damages, but also consequential damages
for the loss of
78
enjoyment.
Alternatively, an aggrieved consumer may seek redress for emotional distress under a tort theory.
Violating a statutory duty often
constitutes the tort of negligence at
common law.7 9 In California, a
plaintiff may recover if the negligence causes emotional distress
that is severe and satisfies certain
guarantees of genuineness, 0 although the emotional distress need
not be physically manifested. 8 ' The
(continued on page 100)
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plaintiff, however, must plead and
prove every element of both the
tort theory and the Song-Beverly
Act claim.
B. The Civil Penalty
1. The "Willfulness" Requirement
In 1982, the Song-Beverly Act
was amended to include a civil
penalty provision in addition to
actual, incidental, and consequential damages. Section 1794(a) of
the Act provides that if "the failure
to comply was willful, the judgment may include . . . a civil

penalty which shall not exceed two
times 8the
amount of actual dam2
ages."
In Ibrahim v. Ford Motor Company, the California Court of Appeals clarified
the meaning of
"willfulness:" 8 3
The statutory concept of willfulness does not include the
moral component ...
associat-

ed with the oppression, fraud,
or malice required ...
for the

recovery of punitive damages.... It amounts to nothing
more than this: That the person knows what he is doing
[and] intends
to do what he is
84
doing.
The Ibrahim court noted that
the consumer need not prove that
the manufacturer intended to injure or take advantage of the consumer, or violate the law. 5 Instead, the consumer need only
show that the manufacturer intended the acts or omissions.
2. Effect of a Qualified Manufacturer's Arbitration Program
The 1987 amendments to the
Song-Beverly Act encourage manufacturers to offer to consumers

independent third-party arbitration programs. 86 Although for
years most manufacturers have offered some form of industry-sponsored arbitration program, these
programs were far from "independent" and caused widespread consumer dissatisfaction. The 1987
amendments were designed to increase the accountability and independence of manufacturers' arbi100

tration programs. Among other
requirements, a manufacturer's arbitration program must meet Federal Trade Commission requirements8" and be certified by the
California State Department of
Consumer Affairs in order to qualify under the Act.88 Only a handful
of arbitration programs have qualified for certification. 89
If a manufacturer has a qualified
arbitration program and notifies
the consumer of the program and
how to use it, a consumer who has
not resorted to the program cannot
invoke the "reasonable number of
attempts to repair" presumption in
court. 90 If the consumer does participate in the arbitration program,
the findings of the arbitrator are
admissible in any subsequent suit 9'
and the consumer only may obtain
a civil penalty in a subsequent
lawsuit by showing that the manufacturer's violation of the Act was
willful. 92 If the manufacturer's arbitration program is not qualified
"The Act seeks to fully
compensate the aggrieved
consumer by providing, when
applicable, out-of-pocket,
incidental, and consequential
damages, as well as civil
penalties, litigation expenses,
and attorney's fees."
under the Act, or if the manufacturer failed to properly notify the
consumer of the arbitration program, the consumer is not obligated to participate in the arbitration
program and does not have to
prove willfulness to recover
a civil
93
penalty in a lawsuit.
3. Election Between the Civil
Penalty and Punitive Damages
When an automobile defect results in personal injury, the injured
party may have concurrent causes
of action under a tort theory and
the Song-Beverly Act. 94 The tort
theory supports an award of punitive damages if the defendant's
actions were made knowingly and
were reprehensible. 95 The Act provides that a consumer may recover
a civil penalty for the manufactur-

er's violation. Theoretically, the
consumer should be able to recover
both the civil penalty and punitive
damages.
The court in Troensgaard v. Silvercrest Industries96 viewed the issue as one of double recovery. The
consumer complained to the manufacturer about a problem with her
mobilehome. After the manufacturer inspected the mobilehome, it
concealed the nature of the defect
and refused to fix the problem. The
consumer then brought a strict
liability claim based on the manufacturer's concealment of the defect and a Song-Beverly Act claim
based on the manufacturer's failure to remedy a defect. The jury
awarded her $90,000 in compensatory damages, $55,000 in punitive
damages, and $90,000 as a statutory civil penalty. In modifying the
award, the court held that the
consumer could not recover both
the civil penalty and punitive damages. The court reasoned that the
punitive damages and the civil
penalty arose out of the same set of
operative facts and the manufacturer should not be punished twice
for "substantially the same conduct." 97 Thus, "by seeking a 'civil
penalty'... [the consumer] had in
effect elected to waive punitive
damages." 9
The same result is not necessarily true in all cases when the plaintiff pursues both a tort claim and a
Song-Beverly Act claim. For example, a plaintiff might assert both
that the manufacturer committed
fraud in connection with the sale
by representing as "new" a preowned or previously damaged vehicle and that the manufacturer
failed to repair the vehicle to comply with the express warranties.
The facts supporting the fraud
claim (that the vehicle was preowned or previously damaged)
would not be "substantially the
same conduct" as the facts supporting the Song-Beverly Act claim
(the manufacturer's subsequent refusal to honor the express warranties).
C. Attorneys' fees are mandatory to
a prevailing plaintiff
The Song-Beverly Act mandates
an award of costs and attorneys
Volume 2, Number 4/Summer, 1990
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fees to the prevailing plaintiff.99 If
the plaintiff prevails in the lemon
law claim, the plaintiff "shall be
allowed by the court to recover as
part of the judgment a sum equal to
the aggregate amount of costs and
expenses, including attorney's fees
... ,,100 The fees must be "reasonably incurred" and based upon
actual time expended.' 0 ' However,
the judge has broad discretion to
determine the extent that the fees
were "reasonably" incurred. 02
In consumer litigation, there is
always the likelihood that attorneys' fees based on actual time
attorneys fees expended will exceed the damages award. After all,
the consumer generally will be suing a large manufacturer for a
relatively small amount of money,
unless the consumer sues to recover for personal injuries or the suit is
brought as a class action. 0 3 Corporate defendants are well aware of
ways to increase legal fees by discovery battles and other means. A
California Main County Superior
Court Judge recently commented
wryly in open court that Ford
Motor Company has a papermill
going,
with "automatons" running
0 4
it.

A rule that limited the

amount of recoverable attorneys
fees to the amount of actual damages would result in stonewalling
by manufacturers. 05
In enacting a similar attorneys
fees provision in the MagnusonMoss Act, Congress anticipated
corporate defense tactics that force
consumer counsel to expend considerable time and money on warranty cases, resulting in attorneys
fees in excess of damages awarded.
As Senator Magnuson noted,
an attorney's fee . . . based

upon actual time expended
rather than being tied to any
percentage of the recovery...
make[s] the pursuit of consumer rights involving inexpensive consumer products
06
economically feasible.
Therefore, plaintiffs can recover
"reasonable" attorneys fees even
in excess of the amount of direct,
incidental, and consequential
damages recovered.
IV. CONCLUSION
California's Song-Beverly Act,
Volume 2, Number 4/Summer, 1990

like most states' lemon laws, provides to new car buyers protection
far beyond warranty remedies at
common law. In order to avail
themselves of these protections,
consumers must be familiar with
their rights and the procedures for
obtaining relief. If consumers are
prepared to assert their statutory
rights and prove their cases, lemon
laws can go a long way toward
giving full relief to aggrieved consumers and pressuring the manufacturers to honor their warranties.
The Song-Beverly Act protects
most consumers who purchase new
cars that are defective. To trigger
the Act's protections, the defect
must be substantial and must violate the manufacturer's express
written warranties. If the defect
violates an oral warranty, the consumer may have to join a U.C.C. or
Magnuson-Moss Act claim in order to obtain relief.
If a consumer complains of a
substantial defect that violates the

"By knowing the law and
preparing to enforce their
rights, consumers can ensure
they get the vehicle the
manufacturer promised and
not a 'lemon.' "
manufacturer's express warranties,
the manufacturer is allowed a "reasonable number of attempts" to fix
the defect. Under recent case law,
California courts will presume the
manufacturer had a reasonable
number of attempts if the defect is
not fixed in four attempts or if the
vehicle is out of service for a
cumulative total of thirty or more
days. As the Wisconsin courts have
interpreted their lemon law, presenting the vehicle for repair constitutes a repair attempt, whether
or not the manufacturer attempts
to fix the defect or can even identify the problem. This rule properly
puts the onus on the manufacturer
to discover and remedy the defect,
rather than sticking the consumer
with an irremediable "lemon." In
order to prove that the manufacturer had a reasonable number of
attempts, the consumer should

thoroughly document the vehicle's
repair history.
The manufacturer is entitled to
a set-off for the consumer's use of
the vehicle before the first repair
attempt. However, the manufacturer is not entitled to a set-off for
the consumer's use of the vehicle
between repair attempts, nor does
that use necessarily defeat the lemon law claim. This provision in the
lemon law recognizes that consumers may have no alternative than to
drive a defective vehicle, and that a
defect may be substantial although
not totally debilitative.
Lemon laws seek to fully compensate aggrieved consumers, and
make valid lemon law claims viable, by providing for actual, incidental, and consequential damages, as well as mandatory
attorneys fees for the prevailing
consumer. Moreover, the California lemon law provides a civil
penalty to encourage manufacturers to promptly address consumers' complaints. If a manufacturer
has an arbitration program that
qualifies under the Act, the consumer must prove that the manufacturer's failure to comply with
the Act was willful in order to
recover a civil penalty. In addition,
if the manufacturer's arbitration
program qualifies under the Act,
the consumer must resort to the
program before taking advantage
of the "reasonable number of attempts" presumption in court. If a
manufacturer's arbitration program does not qualify under the
Act, the consumer need not prove
that the violation was willful.
The California lemon law and
recent decisions interpreting the
lemon law have given new car
purchasers significant rights. By
knowing the law and preparing to
enforce their rights, consumers can
ensure they get the vehicle the
manufacturer promised and not a
"lemon."
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