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Finally, the Fourth Circuit held
that Miies had no duty to warn of
the risk of the transmission of the
AIDS virus in September of 1983.
Although pharmaceutical compa-
nies must warn consumers of the
reasonably foreseeable risks associ-
ated with their products, the court
concluded that they cannot be ex-
pected to warn of every possible
harm associated with those prod-
ucts. The evidence indicated that
when the Koyne was administered
to Mrs. Doe there was no medical
consensus that AIDS was transmis-
sible by blood or blood products.
The closest thing Miles had to a
warning of the risk was a bulletin
issued by the National Hemophilia
Foundation in December, 1982
that described an “increased con-
cern” with the “potential risk of
blood or blood product transmis-
sion of AIDS. According to the
court, the knowledge of the risk at
that time was insufficient to re-
quire Miles to warn of the possibil-
ity of the transmission of AIDS
through Koyne. The court refused
to force pharmaceutical companies
to warn the public about every
possible risk associated with the
use of drugs, blood or blood prod-
ucts, as that would undermine the
effectiveness of the warnings re-
garding these products. Thus, the
Fourth Circuit held that Miles had
no duty to warn prospective users
about the risks associated with the
use of Koyne.

The Fourth Circuit’s Disposition of
the Case

The Fourth Circuit affirmed the
district court’s conclusion that
there were no issues of material
fact necessary to the resolution of
any of the Does’ claims. According
to the court, Koyne was an un-
avoidably unsafe product, and
therefore it was not unreasonably
dangerous. Also, the court held
that Miles complied with the appli-
cable standard of care both in its
duty to ensure the safety of Koyne
and in its duty to warn of the
product’s inherent dangers. There-
fore, the Fourth Circuit upheld the
summary judgment for the defen-
dant, Miles Laboratories.

Stephen McKenna

Eighth Circuit Holds
That Insurer’s Duty to
Make Certain Coverage
Available Was Not
Breached by Failure to
Explain Such Coverage

In Edens v. Shelter Mutual In-
surance Company, 923 F.2d 79 (8th
Cir. 1991), the court held that an
insurer made underinsured motor-
ist coverage available to a policy-
holder when the insurer specifical-
ly mentioned, but did not explain
such coverage on renewal forms
and other correspondence with the
policyholder.

Background

Marcus Edens (“Edens”) was
seriously injured when another ve-
hicle struck the automobile in
which he was a passenger. At the
time of the accident, Edens was a
passenger in a car which belonged
to Irwin and Sandra Johnson (“the
Johnsons™). The Johnsons were
policyholders of Shelter Mutual
Insurance Co., Inc. (“Shelter Mu-
tual”).

The other driver’s insurance
company paid Edens $25,000 in
settlement of his claim. This
amount failed to compensate him
fully for the extent of his injuries.
The Johnsons had not elected to
purchase underinsured motorist
coverage which might have enti-
tled them to recover from their
own insurer any damages in excess
of the amount covered by the poli-
cy owned by the driver-at-fault.
Edens claimed he was entitled to
underinsured motorist coverage
under the Johnsons’ policy, be-
cause Shelter Mutual did not
“make available” such coverage as
mandated in Ark. Code Ann. §
23-89-209 (Supp. 1989).

The Arkansas underinsured mo-
torist statute provided that every
automobile liability insurer must
“make available™ to its policyhold-
ers coverage protecting them
against underinsured motorists.
Edens argued that Shelter Mutual
violated the statute and that the
law should therefore impute such
coverage to the policyholders, and
thus allow him to recover under
the statute as a passenger.

Shelter Mutual asserted that it
had not deviated from the statuto-
ry requirement, and that even if it
had, there was no reason to impute
coverage. Additionally, Shelter
Mutual argued that even if cover-
age were imputed to the Johnsons,
Edens was beyond the sphere of
recovery since he was only a pas-
senger in the vehicle.

Edens sued Shelter Mutual in
Arkansas state court. The suit was
removed on diversity grounds to
federal court by Shelter Mutual.

The District Court Proceedings

The United States District
Court for the Western District of
Arkansas held that Shelter Mutu-
al’s practice of offering underin-
sured motorist coverage to policy-
holders, by including an obvious
reference to it on their application
and renewal form, adequately
“made available” such coverage,
as required by the statute.

Edens contended that Shelter
Mutual had the obligation to take
affirmative, ‘““commercially rea-
sonable” steps to make available
its product, and that simply offer-
ing it without explanation put poli-
cyholders at a disadvantage. Shel-
ter Mutual counterargued that it
met the “make available” standard
in the statute by providing a
“check-off” box for choosing un-
derinsured motorist coverage,
placed three inches above the in-
sured’s signature block on the ap-
plication as well as filing rates with
the state insurance commissioner.

The court found the insurer in
compliance with the statute and
granted summary judgment for the
insurer.

The Court of Appeals Affirms

Sitting in diversity to decide this
case of first impression under state
law, the Court of Appeals ex-
pressed its reluctance to expand
the meaning of the statute without
guidance from the state courts. In
making its decision, the court fo-
cused on the intent of the Arkansas
legislature, and on judicial inter-
pretations from other jurisdictions
dealing with similar legislation.

The court gleaned the intent of
the Arkansas legislature from Ar-
kansas statutes regulating other
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types of insurance, namely unin-
sured motorist and ‘“‘no-fault” cov-
erage. The statutes governing these
coverages provided that they
would be included automatically in
a policy unless the insured specifi-
cally rejected them. Ark. Code
Ann. § 23-89-403 (Supp. 1984) and
Ark. Code Ann. § 23-89-202 (Supp.
1989). This language was much
stronger than that found in the
underinsured motorist statute,
which simply required that the
coverage be ‘““made available.”
This difference suggested to the
court that the state legislature con-
sidered uninsured motorist and
“no-fault” coverage more impor-
tant than underinsured coverage,
and that Shelter Mutual’s duty to
provide underinsured coverage
was simply to make it available to
its policyholders.

There were few decisions, from
any jurisdiction, which interpreted
the ‘““make available’ language.
Edens relied heavily on Jacobson v.
Hlinois Farmers Insurance Com-
pany, 264 N.W.2d 804 (Minn.
1978) which approved of an insur-
er’s actions as ‘“‘commercially rea-
sonable” when that insurer “made
available” coverage by offering an
application accompanied by infor-
mation about the coverage to its
renewing policyholders.

Shelter Mutual did not offer
information to the Johnsons. Us-
ing the Jacobson analysis, Edens
argued that Shelter Mutual did not
“make available’ the coverage.
Edens contended that consumers
in general, and the Johnsons in
particular, were too ignorant to
decide on the value of such cover-
age without more information. Re-
jecting this argument as one better
addressed to and by the Arkansas
legislature, the court stated its hesi-
tancy to read a ‘“‘commercial rea-
sonableness test” into the statute
and refused to do so.

Summary Judgment Was Proper

The Court of Appeals affirmed
the summary judgment for Shelter
Mutual on the basis that the insur-
er complied with the Arkansas
underinsured motorist statute. The
court did not reach the question of

whether coverage would have been
imputed if Shelter Mutual had
violated the statute, nor did the
court consider whether Edens’s
status as a passenger, rather than a
policyholder, would have affected
his ability to recover under im-
puted coverage. Finally, the court
noted that this was a close case and
that the waiver of oral argument by
both sides was unfortunate.
Frank J. Troppe

Granting Contested
Telephone Rate
Increases Without
Evidentiary Hearing
Violates Due Process

Recently, the Supreme Court of
Iowa ruled on the constitutionality
of allowing a utility rate increase
when opponents of the increase
were not given the opportunity for
an evidentiary hearing. In Office of
Consumer Advocate v. Iowa State
Commerce Commission, 465
N.W.2d 280 (Iowa 1991), the court
held that the Iowa Utilities Board
(“‘Utilities Board’’) violated the
Office of Consumer Advocate’s
(“OCA”) constitutional rights to
due process when the Utilities
Board determined that a proposed
telephone rate increase was reason-
able without having allowed the
OCA opportunity to present evi-
dence contesting the credibility of
material facts submitted in support
of the increase.

Background

In December 1985, United Tele-
phone Company of Iowa (“Unit-
ed”) filed a rate increase applica-
tion with the lIowa State
Commerce Commission (now
known as the Iowa Ultilities
Board). United sought to increase
its directory assistance charges
from $0.25 to $0.75 and to create
new operator service charges rang-
ing from $0.75 to $2.75 effective as
of January 5, 1986. Pursuant to
Iowa Code § 476.6(7), the United
official responsible for rates and
tariffs attached to his application a
sworn affidavit stating that the
proposed increases were necessary
to offset increased expenses in-

curred by the company as a result
of a contractual change with
Northwestern Bell. In addition,
United provided a statement of
projected revenues and expenses
under the current and revised
agreements.

United notified its customers of
the proposed increases by letter
and invited them to file written
objections with the Utilities Board.
The Utilities Board received sever-
al objections. One of these was
from the OCA, asserting that the
increases were unreasonable and
unjust and asking the Utilities
Board to deny United’s application
or, alternatively, to docket it for
further investigation. OCA stated
that United had failed to supply
sufficient evidence supporting the
reasonableness of the increases and
questioned United’s claim that the
proposed changes were revenue
neutral. It charged that United had
understated its revenue projec-
tions and overstated its expenses.

United answered OCA by argu-
ing that Iowa Code § 476.6(7) and
corresponding administrative reg-
ulations allowed rate making with-
out evidentiary hearings when rate
changes affected only specific ser-
vices and not basic or general rates.
Although United admitted that its
expense and revenue figures were
based on estimates, the company
argued that the increases were rea-
sonable because it would suffer
revenue losses even with the pro-
posed increases.

Despite OCA’s concerns, and
without granting an evidentiary
hearing, the Utilities Board autho-
rized the tariff, or rate increases.
When, however, the Utilities
Board received a subsequent pro-
posal by United to increase rates
unrelated to those in its previous
request, the Utilities Board ques-
tioned whether the proposed tariffs
were piecemeal, general ratemak-
ing requiring the submission of
additional factual evidence. The
Utilities Board then suspended
United’s rate increases and asked
OCA and United to submit briefs
solely on the legal issues of whether
the increases were specific or gen-
eral and whether the agency had
the authority to approve the in-
creases without evidentiary hear-
ing.
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