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I. INTRODUCTION
Claims that certain products or pack-

aging materials offer tangible benefits
to the environment are not new to the
advertising landscape.1 Nevertheless,
increasing environmental awareness of
the consumer public has made market-
ing "earth friendly" products big busi-
ness.2 Concurrently, increasing con-
sumer environmentalism has resulted
in an array of false or unsubstantiated
environmental benefit claims.3

Marketers eager to exploit the envi-
ronmental conscience of consumers have
made misleading biodegradability
claims for disposable diapers and
lawnbags, which will be preserved
pristinely in airtight landfills for gen-
erations to come. One marketer even
had the temerity to make a biodegrad-
ability claim for its galvanized steel
trash cans.4 Cosmetics, spray glues,
and other aerosols have been touted as
"ozone safe" when, in fact, the prod-
ucts contained a witch's brew of ozone
depleting substances.5 Moreover, gen-
eral claims of environmental benefit
such as "earth friendly" and "good for
the environment," have been bandied
about by advertisers with little basis in
fact.6

The rise in misleading advertising
has planted the seed of consumer cyni-
cism toward environmental claims.
Absent assurances of their reliability,
many consumers simply dismiss envi-
ronmental claims as untrustworthy.7

Attempting to address these concerns,
several states implemented a series of
laws and regulations to crack down on
false advertising.8 The result, how-
ever, was a collection of conflicting
state requirements that caused a reac-
tionary movement among many na-
tional marketers to avoid making any
environmental claims at all.9

In response, the attorneys general of
eleven states formed the Environmen-
tal Marketing Task Force and, in a
collective effort, issued the widely-
heralded Green Report and Green Re-
port H.0 In addition to calling for
tighter control on environmental mar-
keting claims, the Task Force called for
a national consensus on environmental
marketing.I' Meanwhile, industry lob-
bied for the introduction and passage of
federal legislation that would codify
marketing standards in the nation's
environmental laws. 2 Congress failed
to enact any of these proposals.

Ultimately, environmental groups,
the task force and twenty-four compa-
nies and trade associations demonstrated
rare unanimity in petitioning the Envi-
ronmental Protection Agency ("EPA")
and the Federal Trade Commission
("FTC") for uniform environmental
marketing guidelines. 3 After holding
public hearings on the use of the terms
"recyclable" and "recycled content" in
advertising and labeling, the EPAjoined
the chorus in calling upon the FTC to
issue uniform national guidelines on
these and all environmental benefit
claims."

In the summer of 1992, the FTC
heeded these calls. After holding two
days of public hearings, the FTC broke
with its tradition of fulfilling its false
advertising mandate through case-by-
case enforcement actions. 5 The agency
issued purportedly voluntary environ-
mental marketing standards to guide
industry and government in measuring
the basis for environmental benefit
claims such as "recyclable,"
"compostable," "ozone safe," and gen-
eral claims such as the ubiquitous "en-
vironmentally friendly."'' 6 The guide-
lines undoubtedly provide a welcome
national standard. Nonetheless, some
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have questioned whether the guidelines
are actually binding regulations unlaw-
fully promulgated by the FTC without
providing the public with notice and an
opportunity to comment before issu-
ance.

17

II. FTC AUTHORITY TO COMBAT
FALSE ADVERTISING AND
LABELING
Since its inception in 1914,18 the

FTC's mission has been to fight
"[u]nfair methods of competition in
commerce, and unfair or deceptive acts
or practices in commerce..."'I The
Federal Trade Commission Act spe-
cifically prohibits false advertising
likely to induce the purchase of food,
drugs, devices, or cosmetics. 20 Based

[G]eneral claims of
environmental benefit such as
"earth friendly" and "good for
the environment," have been
bandied about by advertisers
with little basis in fact.

upon this authority, the FTC has waged
a vigorous campaign against advertise-
ments and product labels aimed at de-
ceiving consumers.

The determination that a product
advertisement or label is false or mis-
leading is grounded in many sources.
The Federal Trade Commission Act
itself sheds little light on the subject,
circularly defining a false advertise-
ment as one which is "misleading in a
material respect. ' '21 Hence, in addition
to establishing precedent in agency
enforcement decisions, the FTC has
elaborated on the topic of deceptive
marketing in agency policy state-
ments. 22 The FTC will find deception
if a representation, omission, or prac-
tice is likely to mislead, to the
consumer's detriment, a consumer act-
ing reasonably under the circum-
stances? 3

Advertising is also deceptive if a
marketer fails to substantiate claims

about its product or packaging. FTC
substantiation policy requires that, prior
to promoting a product, marketers must
possess a reasonable basis in fact for
both express and implied claims. 24

Whether an advertisement or label has
a reasonable basis turns on a number of
factors: the nature of the product, the
type of claim, the consequences of a
false claim, the advantages of a truthful
claim, the cost of developing substan-
tiation, and the amount of substantia-
tion experts consider reasonable. 25

These principles underlie all FTC en-
forcement and regulatory initiatives in
the marketplace for "earth friendly"
products.

III. THE FIRST APPROACH:
ENFORCEMENT INITIATIVES
TO STEM THE RISING TIDE OF
SPECIOUS CLAIMS
Traditionally, the FTC fought its

battles against false advertising through
individual enforcement actions that set
precedent and sent warnings to unscru-
pulous marketers. 26 Such enforcement
initiatives are not new in the environ-
mental arena. During the early 1970s,
Ex-Cell-O Corporation made sweep-
ing environmental benefit claims for
its plastic-coated paper cartons. Com-
monly known as Pure-Pak, these car-
tons were used to package milk. In its
promotional materials, Ex-Cell-O
made grandiose claims about the envi-
ronmental benefits of incinerating or
landfilling its milk cartons, such as the
following:

Another nice thing. Pure-Pak
cartons are completely biode-
gradable. We made sure of that.
If they're incinerated, for in-
stance, they go up as harmless
carbon dioxide and water vapor.
Or if they're used as land fill, they
disintegrate. Even the plastic
film breaks down.

A Pure-Pak carton is biodegrad-
able. Tests performed by the
Swedish Government showed
that exposed to normal weather-
ing, the carton will return to the

soil within 12 to 18 months, as
opposed to glass which will vir-
tually last forever.2 7

As it turned out, the Swedish
Government had performed no tests on
the milk cartons, and the evidence
indicated that Pure-Pak cartons did not
biodegrade in landfills or release only
harmless vapors when burned. 28 In a
settlement of false advertising charges
lodged by the FTC, Ex-Cell-O agreed
to cease misrepresenting the
environmental benefits of its milk
cartons. 29

As the nation's environmental move-
ment took flight in the 1970s, the FTC
began cracking down on other environ-
mental benefit claims, including de-
ceptive fuel emission claims by petro-
leum manufacturers and false biode-
gradability claims for phosphate deter-
gents that were foaming up lakes and
streams around the country.30 Once the
movement to sell "earth friendly" prod-
ucts regained steam in the late 1980s
and early 1990s, the FTC attacked false
and unsubstantiated environmental ben-
efit claims with renewed vigor. One of
the principal areas of enforcement ac-
tivity was products claiming to be
"ozone safe."

Although the EPA banned chlo-
rofluorocarbons ("CFCs") from use in
aerosol sprays in 1978, one of the chief
areas of public environmental concern
today remains the release of CFCs and
other substances that destroy the pro-
tective ozone layer of the atmosphere.
Therefore, as CFCs decreased in use,
manufacturers began claiming that their
spray products were "ozone safe" even
though they still contained other ozone
depleting substances. For example, the
FTC charged Jerome Russell Cosmet-
ics with making false claims in label-
ing and advertising its Fluorescent Ul-
tra Hair Glo, Hair and Body Glitter
Spray, and similar products as "ozone
safe" and "ozone friendly."'" Accord-
ing to the agency's complaint, these
products contained 1,1,1-trichloro-
ethane, a substance that destroys ozone
in the upper atmosphere.3 2 In a settle-
ment of these charges, Jerome Russell

44 Loyola Consumer Law Reporter
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Cosmetics entered into a consent agree-
ment with the FTC prohibiting the
company from making unsub-stantiated
claims that any product containing ozone
depleting substances offers an environ-
mental benefit.3

In addition, consumers have ex-
pressed recent concern regarding the
overwhelming volume of trash dis-
posed of each day in the nation's land-
fills. Landfill space is rapidly disap-
pearing, and consumers are increas-
ingly aware that landfills are not inert
heaps of yesterday's trash but active
systems that may leach harmful con-
taminants into community water sup-
plies. Consumer purchasing decisions
are affected by solid waste disposal
issues, and no industry is more pain-
fully aware of this fact than manufac-
turers of disposable diapers. In re-
sponse, certain manufacturers have
aimed to develop and market "biode-
gradable" diapers that assuage envi-
ronmental concerns, yet maintain the
convenience of a disposable diaper.

For instance, American Enviro Prod-
ucts, Inc. claimed that its "Bunnies"
brand of disposable diapers, when dis-
posed of in a landfill, would decom-
pose and return to nature "within 3-5
years" or "before your child grows
up."34  Because very little organic
matter, much less synthetic diapers,
biodegrades in the oxygen-deprived
conditions of a landfill, the FTC
charged American Enviro Products
with false advertising.35 Ultimately,
the company entered into a consent
agreement with the FTC prohibiting it
from making unsubstantiated claims
that its product biodegraded or offered
a more significant environmental ben-
efit than other disposable diapers. 36

Like the disposable diaper industry,
manufacturers of plastic trash bags at-
tempted to maintain their market share
by making various degradability claims
for their products. In one of its most
recent enforcement actions, the FTC
charged Mobil Oil Corporation, maker
of Hefty Degradable Bags, with mak-
ing false and unsubstantiated claims.
Package labeling claimed that the bags
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contained a "special ingredient" which
promoted breakdown of the bags after
exposure to the elements, and that this
breakdown, once triggered, would con-
tinue even after the bags were depos-
ited in a landfill. 7 As with diapers,
plastic garbage bags do not degrade
from exposure to the elements or bac-
teria when they are locked in a sanitary
landfill. Accordingly, Mobil entered
into a consent agreement with the FTC
forbidding the company from making
future degradability claims unless those
claims are substantiated by competent
scientific evidence. 38

The FTC has not limited its enforce-
ment initiatives in the environmental
arena to aerosols, diapers, and lawn
bags. The FTC filed and settled
charges against a grocery chain for
falsely claiming that its produce was
pesticide-free.39 Another marketer
agreed to stop making false and
unsubstantiated claims that its
"Phototron" indoor greenhouses would
remove all home air contaminants.' In
sum, the agency's published enforce-
ment orders and consent agreements
settling charges against certain market-
ers provides a body of precedent indi-
cating how the FTC will approach false
or unsubstantiated environmental ben-
efit claims. Nevertheless, the FTC's
case-by-case enforcement policy has
done little to keep states from imposing
their own, often conflicting require-
ments on green marketing claims, lead-
ing to heightened confusion among
manufacturers and consumers alike.4'

IV. THE SECOND APPROACH:
THE FTC ISSUES UNIFORM
GREEN MARKETING
GUIDELINES
In September 1992, the FTC pub-

lished federal guidelines in an attempt
to provide industry uniformity and to
reduce consumer confusion on virtu-
ally every aspect of green marketing
claims under federal false advertising
proscriptions.12 The FTC guidelines
were drawn from the agency's law-
enforcement initiatives, two days of

public hearings, and more than 100
written comments received from the
public.43 The guidelines apply broadly
to express and implied environmental
claims regardless of their form, includ-
ing promotional materials, labels, sym-
bols, emblems, logos, and product brand
names.

4
4

Once the movement to sell
"earth friendly" products
regained steam in the late
1980s and early 1990s, the FTC
attacked false and
unsubstantiated
environmental benefit claims
with renewed vigor.

A. General Principles and Types of
Claims
In addition to providing standards

for specific claims, the FTC estab-
lished general principles applicable to
all forms of green marketing. Accord-
ing to these principles: claims should
be qualified and disclosures made in
large type and clear language near to
the statement being qualified; claims
should make it clear whether they ap-
ply to the product, its packaging, or to
a component of either product or pack-
aging; environmental benefit claims
should not be expressly or implicitly
overstated; and environmental market-
ers that make comparisons with com-
peting products should make the basis
of their comparisons clear enough to
avoid consumer deception."5

1. General Environmental
Benefit Claims

Sweeping claims of environmental
benefit, such as "earth friendly," are
difficult to interpret and may provide a
wide range of meanings to consumers.
In many cases, such claims may convey
that a product or package has specific
and far-reaching environmental ben-
efits. Accordingly, the guidelines de-
clare general benefit claims deceptive
unless they are appropriately qualified,
or both express and implied messages
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conveyed to consumers are substanti-
ated.' For instance, a product wrapper
states that it is "environmentally
friendly because it was not chlorine
bleached, a process that has been shown
to create harmful substances." Al-
though the wrapper was not bleached
with chlorine, production of the wrap-
per released significant quantities of
other harmful chemicals to the envi-
ronment. According to the FTC, the
claim is deceptive because reasonable
consumers may interpret the claim "en-
vironmentally friendly" to mean that
the wrapper will release no harmful
substances to the environment. 47

[Tihe result of FTC action may
simply be an addition to the

chorus of voices that have
already imposed divergent
standards upon environmental
advertising.

2. Degradability Claims
Representations that a product or

package will degrade when exposed to
light, bacteria, or other elements must
be either qualified or substantiated by
reliable scientific evidence that it will
completely break down and return to
nature within a reasonably short period
of time after disposal. For example,
the FTC found non-deceptive an ad-
vertisement for a commercial agricul-
tural plastic mulch film stating that the
film was "photodegradable" and quali-
fied with the phrase, "will break down
into small pieces if left uncovered in
sunlight." The FTC concluded that the
claim was not deceptive under the guide-
lines because scientific evidence indi-
cates that the product will break down
and return to the soil in a reasonably
short period of time after being ex-
posed to sunlight.4

3. Compostable Products
A claim that a product or package is

compostable should be based upon re-

liable scientific evidence that it will
break down into usable fertilizer or
mulch in a home compost pile or in a
municipal composting program. Even
if the item is capable of degrading into
compost, the claim should be qualified
if consumers will misunderstand the
claim to mean that the item can be
safely composted at home, when in fact
it cannot; municipal composting facili-
ties are not available to most consumers
or communities where the product is
sold; or the claim will mislead consum-
ers about the environmental benefit
provided when the item is disposed in
a landfill.

49

To illustrate, a manufacturer makes
an unqualified claim that its package is
compostable. In fact, the package will
break down into usable mulch or fertil-
izer in a municipal composting pro-
gram, but not in a home compost pile.
If municipal composting facilities are
available where the package is sold, the
FTC states that the claim will not be
deceptive so long as the manufacturer
discloses that the package cannot be
composted at home."

4. Recyclable Products
A product or package should be

marketed as recyclable only if consum-
ers can separate it from their trash and
the item can be reused to manufacture
a new package or product. Items may
be touted as recyclable so long as any
non-recyclable components are minor
and do not interfere with recycling.
Recyclability claims will be considered
deceptive if they are not properly quali-
fied or if facilities for recycling do not
exist where the item is sold. 1 For ex-
ample, the packaging material for a
juice box is composed of four layers of
materials, bonded together. Only one
of the layers is made from recyclable
material. A label claims that the pack-
age "contains some recyclable mate-
rial." Although it is technologically
feasible to separate the layers, facilities
capable of recycling laminated pack-
aging materials are very few. Accord-
ing to the FTC, the claim will be

deceptive unless it is appropriately
qualified to indicate the limited num-
ber of communities that have recycling
programs for laminated packages.52

5. Recycled Content
A product or package can be mar-

keted as containing recycled materials
only if it is made from materials recov-
ered from trash or that otherwise would
have been disposed of as trash. This
includes materials reclaimed after con-
sumer use or from manufacturing pro-
cesses if the material otherwise would
have entered the solid waste stream.
For instance, if a manufacturer rou-
tinely collects spilled raw material and
trimmings for reuse as virgin material
during production, the FTC states that
it would be deceptive to claim that the
product has recycled content. 3

A manufacturer may make an un-
qualified claim that an item is made
from recycled material only if the en-
tire product or package is composed of
such material. Otherwise, the claim
should be qualified to inform consum-
ers about the amount of new and re-
cycled materials contained in the item.
To illustrate, a greeting card contains
20 percent paper collected from manu-
facturing that otherwise would have
been discarded as trash and 30 percent
paper thrown away by consumers. The
FTC states that the manufacturer may
properly claim that the greeting card
"contains 50% recycled material."54

6. Source Reduction
A claim that a product or package

has been reduced in weight, volume, or
toxic content should be made only if
the marketer includes appropriate quali-
fiers and can substantiate its claim with
reliable evidence. For example, an
advertiser asserts that disposal of its
product creates "10% less waste."
Unless it is qualified to indicate the
basis of the comparison, the FTC states
that the claim is deceptive because
consumers could read it as distinguish-
ing either its own prior product or
competitors' products.55

46 Loyola Consumer Law Reporter
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7. Refillable Containers
A claim that a package is refillable

will be deceptive unless a system is
provided for collecting and returning
the package for refilling, or unless
provisions are made for consumers to
refill the container themselves. For
instance, a small bottle of fabric soft-
ener proclaims that it is a "handy refill-
able container." The manufacturer
also sells a large container of the prod-
uct that instructs consumers to refill the
small bottle. The FTC states that the
claim is not deceptive because the manu-
facturer provides a means for consum-
ers to refill the bottle themselves.5 6

8. Ozone Safe Products
A claim that a product is "safe" or

"friendly" to the ozone is deceptive if
the item contains a substance that de-
stroys ozone in the upper atmosphere.
To illustrate, the maker of an aerosol
product makes an unqualified claim
that its spray "[c]ontains no CFCs."
Although there are no CFCs contained
in the product, it uses the propellant
HCFC-22, another ozone-depleting
substance. Because reasonable con-
sumers may interpret the "no CFCs"
claim to mean that the product does not
harm the ozone layer at all, the FTC
states that the claim is deceptive.57

B. FTC Policy Objectives
The FTC issued its guidelines for

green marketing claims in response to
a unified plea from consumers, indus-
try, and the states for the agency to take
action that would quell the confusion
generated by conflicting state regula-
tions. 8 It is therefore puzzling that the
FTC decided to act upon this plea by
issuing voluntary guidelines expressly
disclaiming any preemption of envi-
ronmental advertising standards issued
by other state and federal agencies. 9

Indeed, the result of FTC action may
simply be an addition to the chorus of
voices that have already imposed di-
vergent standards upon environmental
advertising. On the other hand, if, as
the following discussion indicates, the
FTC actually issued binding regula-
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tions under the guise of voluntary guide-
lines, the agency may have already
accomplished the preemption of other
federal and state green marketing stan-
dards that it explicitly eschewed.6

V. CONTROVERSY OVER
WHETHER FTC BYPASSED
MANDATORY RULEMAKING
PROCEDURES
Although widely heralded, the FTC's

determination to issue environmental
marketing guidelines was by no means
unanimous. FTC Commissioner Mary
L. Azcuenega published a vociferous
dissent from the agency's decision to
release final green marketing guide-
lines.61 Principally, Azcuenega dis-
agreed with the majority of commis-
sioners because she believed that the
agency had issued groundbreaking
regulations bearing the full force of
law, not voluntary guidelines merely
interpreting existing false advertising
proscriptions.62

According to Azcuenega, voluntary
guidelines interpreting existing agency
rules must be couched in qualified and
permissive language, such as statements
that the FTC "is likely" to consider
certain claims false advertising, or that
industry "ought" to act in a particular
way. By contrast, the dissenting com-
missioner pointed out that the FTC
phrased its guidelines in the mandatory
language of binding regulations pro-
claiming that a certain claim "is" or "is
not" deceptive under law.63 The agency
issued these regulations unlawfully,
Azcuenega opined, because it failed to
comply with federal statutes requiring
that the FTC follow stringent
rulemaking protocols.'

Commissioner Azcuenega's conten-
tion that the FTC unlawfully promul-
gated binding regulations under the
guise of voluntary guidelines has con-
siderable merit. The Administrative
Procedure Act requires all federal gov-
ernment agencies to comply with cer-
tain procedures providing the public
with notice and an opportunity to com-
ment on regulations before they are
issued.65 Moreover, the Magnuson-

Moss Warranty-Federal Trade Com-
mission Improvement Act ("Mag-
nuson-Moss Act") directs the FTC to
provide the public notice and a chance
to comment in some fashion before it
issues regulations or any other type of
rule. 66

The Magnuson-Moss Act distin-
guishes between interpretive rules that
merely elaborate on existing law and
policy respecting false advertising and
legislative rules that make binding regu-
lations on the subject. 67 The FTC may
issue binding legislative rules "which
define with specificity acts or practices
which are unfair or deceptive" only if
it complies with certain strict proce-
dures.68 These procedures require the
agency to: (1) publish a notice of the

SCommissionerAzcuenega's

contention that the FTC
unlawfully promulgated
binding regulations under the
guise of voluntary guidelines
has considerable merit.

proposed rulemaking that states the
text of the regulation in detail, any
alternatives to the rule, and why the
new regulation is necessary; (2) allow
interested persons to submit written
comments on the rule, and make those
comments publicly available; (3) pro-
vide for an informal hearing on the
proposed regulation; and (4) publish a
final regulation based on the entire
rulemaking record, along with a state-
ment of the regulation's basis and pur-
pose.69 As Commissioner Azcuenega
noted in her dissent, the FTC did not
follow these procedures in issuing its
environmental marketing guidelines."°

The question, then, is whether the guide-
lines are actually binding legislative
rules that the FTC issued unlawfully
when it failed to comply with
Magnuson-Moss Act rulemaking re-
quirements.

The distinction between legislative
rules that require public notice and
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comment, and interpretive rules that do
not, has been drawn in a body of case
law adjudicated by the Federal Circuit
Court of Appeals for the District of
Columbia. Initially, the District of
Columbia Circuit held that an agency's
characterization of its own rule as vol-
untary rather than binding is not
dispositive. 7

1 Although the agency's
label is entitled to some deference, the
courts determine as a matter of law
whether a particular rule is voluntary
or binding. 72 Thus, the green market-
ing standards may constitute manda-
tory regulations even though the FTC
itself claims that they are only volun-
tary guidelines.73

Although the law of the Circuit is
not settled, the leading case distin-
guishing between legislative and inter-
pretive rules is General Motors Corp.
v. Ruckelshaus.74 In that case, General
Motors Corporation appealed an ad-
ministrative order of the EPA requir-
ing manufacturers to repair all recalled
vehicles regardless of their age or mile-
age at the time of repair. General
Motors argued that the order consti-
tuted legislative rulemaking unlawfully
undertaken by the EPA without adher-
ing to the notice and comment require-
ments imposed by the Administrative
Procedure Act.75 In considering this
argument, the District of Columbia
Circuit held that an interpretive rule
merely states what the agency thinks
existing statutes mean and reminds regu-
lated parties of their current obliga-
tions. By contrast, if the agency creates
new law, rights, or duties, the agency
pronouncement is a legislative rule.76

According to the court, one of the
principal means by which interpretive
and legislative rules may be distin-
guished is the language of the rule.77 If

the language is precatory or merely
cautions regulated parties on what ac-
tions the agency is likely to consider
permissible within current laws, the
rule may safely be categorized as inter-
pretive. Wording that is mandatory
and directs affected parties to under-
take specific actions, however, denotes
a binding legislative rule. 78 In General

Motors, the District of Columbia Cir-
cuit held that the EPA's rule was inter-
pretive because the language of the rule
revealed that it simply articulated the
agency's views respecting existing re-
call obligations imposed on automo-
bile manufacturers.

79

In other cases, however, the District
of Columbia Circuit has struck down
agency pronouncements as improper
legislative rulemaking because the
agency issued rules phrased in the hall-
mark mandatory language of binding
regulations without first complying with
public notice and comment procedures.
For example, in State of Alaska v.
United States Department of
Transportation, twenty-seven states
challenged orders of the Department of
Transportation that defined certain acts
as false and deceptive advertising by
airlines.8" The states argued that the
orders were legislative rules unlaw-
fully adopted by the agency without
following notice and comment proce-
dures. The District of Columbia Cir-
cuit agreed, striking down the orders as
unlawful legislative rules because they
employed obligatory language to de-
fine new duties concerning advertising
by airlines.81

The environmental marketing guide-
lines promulgated by the FTC present
strikingly similar circumstances. The
FTC surely possesses the authority to
offer voluntary guidance on what manu-
facturers should do to comply with
existing false advertising proscrip-
tions.82 Nevertheless, throughout the
guidelines, the FTC defines in specific
mandatory terms the scope of permis-
sible activity in the environmental
marketing field. The agency consis-
tently declares that "it is deceptive to
misrepresent, directly or by implica-
tion that a product or package" offers a
general or specific environmental ben-
efit, such as biodegradability or
recyclability.8 3 Similarly, in illustrat-
ing how each marketing guideline will
apply, the FTC repeatedly declares that
a certain claim "is" or "is not" decep-
tive.84 In sum, the mandatory language
employed by the FTC in the guidelines

clearly indicates that the agency has
defined specific acts as false advertis-
ing and imposed new duties upon in-
dustry in the realm of environmental
marketing. The guidelines constitute
binding legislative rules that the FTC
promulgated without following the
stringent Magnuson-Moss Act
rulemaking procedures.85 Conse-
quently, the environmental marketing
guidelines appear susceptible to legal
challenge as unlawful agency
rulemaking.86

VI. CONCLUSION
The FTC may have promulgated

unlawfully binding regulations in the
guise of voluntary green marketing
guidelines. Nevertheless, a legal chal-
lenge to these guidelines appears highly
improbable. Both private industry and
state attorneys general pleaded for uni-
form national marketing standards.8 7

The guidelines are also likely to enjoy
broad support among consumer and
environmental groups. Moreover, if
the green marketing guidelines were
invalidated, state and federal agencies
probably would redouble their regula-
tory efforts and further add to the
confusion surrounding green market-
ing. In short, little purpose would be
served by invalidating the guidelines
on rulemaking technicalities. Indeed,
to the extent that the guidelines actually
demonstrate power of enforcement and
preempt conflicting standards issued
by other state and federal agencies, the
guidelines will be so much more effec-
tive in achieving a national consensus
on green marketing. o*o
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Airlines Restore
Bereavement Discounts

Some of the major airlines have restored
discounts for people who must travel unex-
pectedly to attend a relative's funeral. Some
airlines eliminated the discounted fare dur-
ing last spring's price wars. But now Ameri-
can, Northwest, United, and USAir have
restored the discount for competitive rea-
sons. The discounts apply only to mem-
bers of the immediate family of the dece-
dent. Travelers must furnish the name of
the person who died and the name and
number of the doctor or funeral director.
The discounts vary from airline to airline,
but generally, a family member can receive
up to a 50 percent discount off the regular
coach fare.

Child-Safety Seats Recalled
The National Traffic Safety Administration has recalled nearly

a million automobile child-safety seats because tests showed that
they could jam in a crash and make it difficult to remove a child.
The safety seats being recalled are made by Century Products
Company and are known as the Century 3000 STE-3500 STE and
Century 5000 STE-5000, produced between September 1989
through April 1992. The push-button latch release on these seats
could jam in a crash, which would make it difficult to release the
harness and shield restraining the child. But the problem with the
latch does not affect the crash protection provided by the seat, so
consumers should continue to use the seats while awaiting arrival
of a repair kit. A free kit can be obtained by calling the company
at (800) 231-2755.
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