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LEAD ARTICLE

Fair Debt Collection
The need for private enforcement

The Fair Debt Collection Practices
Act was enacted to protect consumers
from abusive debt collection practices.
But more is needed.

by 0. Randolph Bragg and Daniel A. Edelman

Introduction

One of the most important federal statutes protecting
consumers is the Fair Debt Collection Practices Act
("FDCPA"). l The purpose of the statute is to eliminate
abusive collection practices and to insure that those debt
collectors who refrain from using abusive debt collec-
tion practices are not competitively disadvantaged.2 Con-
gress articulated the purposes for the enactment of this
legislation as follows:

There is abundant evidence of the use of abu-
sive, deceptive and unfair debt collection practices
by many debt collectors. Abusive debt collection
practices contribute to the number of personal
bankruptcies, to marital instability, to the loss of
jobs, and to invasions of personal privacy.3

The FDCPA is based on the premise that every indi-
vidual, whether or not he owes the debt, has a right to be

majority of consumers who obtain credit fully in-
tend to repay their debts. When default occurs, it
is nearly always due to an unforeseen event such
as unemployment, over-extension, serious illness,
or marital difficulties or divorce.'

Congress' intent in enacting the FDCPA has not been
fulfilled. The abuses Congress meant to abolish have con-
tinued virtually unabated, as is apparent from the deci-
sions discussed below. Many of these decisions deal with
serious violations by attorney and non-attorney debt col-
lectors alike, such as: "padding" debts with unauthorized
charges;6 systematically filing lawsuits in improper fo-
rums to make it difficult or impossible for consumers to
be heard;7 and impersonation of attorneys by lay debt
collectors,' often with the complicity of the attorneys
whose names are used. In essence, debt collectors have
refused to voluntarily comply with the law.

treated in a reasonable and civil
manner Congress recognized:

[the] universal agreement
among scholars, law enforcement
officials, and even debt collectors
that the number of persons who
willfully refuse to pay just debts
is minuscule [sic] .... [T]he vast

Mr Bragg is an attorney at Edelman & Combs, a Chicago firm specializing in
representing injured consumers. He received a J.D. from West Virginia Uni-
versity College of Law in 1973.
Mr Edelman is a principal at Edelman & Combs. He received a J.D. degree
from the University of Chicago Law School in 1976.
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At the same time, the Federal Trade Commission
("FTC"), the federal agency charged with enforcement
of the FDCPA, has brought few cases to enforce the stat-
ute. The FTlC, staffed largely with people who joined the
agency during previous administrations, appears to be
more interested in cutting back the protections of the
FDCPA than discharging its statutory duty to enforce the
law as presently written.9 Consequently, private enforce-
ment of the FDCPA, particularly on a class action basis,
is essential to induce both attorney and non-attorney debt
collectors to comply with the law.

A single violation is sufficient to support judgment for
the consumer.'0 The validity of the underlying debt, for
example whether the consumer owes the alleged obliga-
tion, is normally not relevant to the debt collector's li-
ability for violation of the FDCPA. l" Thus, a successful
consumer is entitled to an award of actual damages, statu-
tory damages up to $1,000, costs, and attorney's fees. 2

Class action relief is also available. 3

Moreover, in FDCPA litigation brought against the debt
collector, the collector normally may not assert a coun-
terclaim for the underlying debt.14

I. Coverage and definitions

A. Debt
The FDCPA applies to attempts to collect a debt.

"Debt," under the FDCPA, is defined as:

any obligation or alleged obligation of a con-
sumer to pay money arising out of a transaction
in which the money, property, insurance or ser-
vices which are the subject of the transaction are
primarily for personal, family, or household pur-
poses, whether or not such obligation has been
reduced to judgment.1'

Thus, consumer debts reduced to judgment are cov-
ered by the FDCPA.' 6 Dishonored checks for consumer
goods also fall within the FDCPA.'7

In contrast, business and agricultural loans are not
"debts" covered by the FDCPA.'8 Nor are transactions
such as capital taxes 9 and child support obligations.'
Similarly, tort claims arising from the illegal reception of
microwave telephone signals are also excluded from the
definition of debt.2'

B. Debt collector

Generally, the FDCPA covers the activities of a debt
collector. The definition of "debt collector" has two parts:

any person [1] who uses any instrumentality
of interstate commerce or the mails in any busi-
ness the principal purpose of which is the collec-
tion of any debts, or [2] who regularly collect or
attempts to collect, directly or indirectly, debts
owed or due or asserted to be owed or due an-
other.22

The creditor itself is excluded from the definition of
debt collector, unless it uses a name which suggests that a
third-party debt collector is involved in the collection pro-
cess. 23 Also excluded from the definition of debt collec-
tor are (i) officers and employees of the creditor while
collecting the debt in the creditor's name; (ii) affiliates of
the creditor; 24 (iii) officers or employees of the United
States or any state; (iv) process servers; (v) non-profit
debt counselors; (v) people who service debts which are
not in default (e.g., servicers of mortgages and student
loans), 25 and (vi) fiduciaries. 26

Originally, lawyers were also excluded from this defi-
nition. However, in 1986, Congress removed the attor-
ney exemption. 27 Presently, however, the FDCPA applies
to "a lawyer ... with a general practice including a mi-
nor, but regular, practice in debt collection. '28 The legis-
lative history of the amendment reveals that collection
attorneys were not being effectively policed by the legal
profession and courts, and that the removal of the exemp-
tion was necessary to "stop by the abusive and harassing
tactics of attorney debt collectors. 29

The amount of collection activity necessary to make a
lawyer a "debt collector" is minimal. In fact, a law firm
falls within the definition if debt collection work consists
of amounts as small as less than 4% of its total business.
While the ratio of debt collection to other efforts may be
small, the actual volume is sufficient to bring defendant
under the Act's definition of 'debt collector.'30 Thus, an
attorney who represented four collection agencies, filed
over 150 collection suits in a two-year period, and sent
one particular collection letter over 125 times in a 14-
month period was a debt collector even though debt col-
lection was merely incidental to his primary law prac-
tice.3 On the other hand, an attorney who collected less
than 20 consumer debts in a 10-year period was not a
debt collector.32 Therefore, a lawyer should be classified
as a debt collector if either a volume threshold or a per-

90 o Loyola Consumer Law Reporter

I

Volume 7, number 3



centage-of-time threshold is met. In both cases, the thresh-
old is fairly low."

Recently, the U.S. Supreme Court inHeintz v. Jenkins34

resolved the split between the Sixth Circuit35 and the Sec-
ond, Third, Seventh, and Ninth Circuits36 on the purported
exemption for "litigation conduct" of attorneys. Affirm-
ing the Seventh Circuit's decision, the Supreme Court
reasoned:

There are two rather strong reasons for believ-
ing that the Act applies to the litigation activities
of lawyers. First the Act defines the "debt collec-
tors" to whom it applies as including those who
"regularly collect or attempt to collect, directly
or indirectly, [consumer] debts owed or due or
asserted to be owed or due another." ... In ordi-
nary English, a lawyer who regularly tries to ob-
tain payment of consumer debts through legal
proceedings is a lawyer who regularly "attempts"
to "collect" those consumer debts. See, e.g.
Black's Law Dictionary 263 (6th ed. 1990) ("To
collect a debt or claim is to obtain payment or
liquidation of it, either by personal solicitation or
legal proceedings").

Second, in 1977, Congress enacted an earlier
version of this statute, which contained an express
exemption for lawyers. That exemption said that
the term "debt collector" did not include "any at-
torney-at-law collecting a debt as an attorney on
behalf of and in the name of a client." In 1986,
however, Congress repealed this exemption in its
entirety,... without creating a narrower, litiga-
tion-related, exemption to fill the void. Without
more, then, one would think that Congress in-
tended that lawyers be subject to the Act when-
ever they meet the general "debt collector" defi-
nition.

3 7

The Court concluded "that theAct applies to attorneys
who 'regularly' engage in consumer-debt-collection ac-
tivity, even when that activity consists of litigation."38

Finally, repossession agencies are not debt collectors
included within the FDCPA unless they perform common
collection services, such as sending dunning letters or
making telephone calls. 9

C. Creditor
The FDCPA defines a creditor as:

any person who offers or extends credit creat-
ing a debt or to whom a debt is owed, but such
term does not include any person to the extent that
he receives an assignment or transfer of debt in
default solely for the purpose of facilitating col-
lection of such debt for another.'

Generally, creditors are not covered by theAct. 41 There
are two exceptions. First, a person who accepts assign-
ment of a debt in default is governed by the FDCPA.42

Thus, check guaranty agencies, which purchase dishon-
ored checks from merchants and seek to collect them from
consumers, are "debt collectors. 43

Second, a creditor who uses a name other than its own
also falls within the coverage of the FDCPA. 44 Whether a
creditor has used a name other than its own depends on
whether the name used is sufficiently identified with the
name used by the creditor in conducting the underlying
transactions.

45

D. Communication
Certain substantive prohibitions of the FDCPA apply

to "communications." Communications include the con-
veying of information regarding a debt directly or indi-
rectly to any person through any medium. 6 Usually this
takes the form of dunning letters or telephone calls. How-
ever, the term is broadly and literally construed to en-
compass other forms of conveying information as well.47

E. Consumer
Only consumer debts are protected by the FDCPA.

Under this provision, a consumer is "any natural person
obligated or allegedly obligated to pay any debt."48 This
definition gives a consumer's executrix standing to bring
an FDCPA action.4 1 It should be noted that certain sub-
stantive protections of the FDCPA are not limited to "con-
sumers."

50

II. Violations

A. "Least Sophisticated Consumer" or "Unsophisti-
cated Consumer" standard

Courts have generally held that whether a communi-
cation or other conduct violates the FDCPA is determined
by analyzing it from the perspective of the "least sophis-
ticated consumer" or "least sophisticated debtor."51 This
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standard ensures that the FDCPA protects all consumers,
"the gullible as well as the shrewd."52

The Seventh U.S. Circuit Court of Appeals recently
held that a more appropriate formulation was that a vio-
lation should be determined from the perspective of the
"unsophisticated consumer."53 Since the "least sophisti-
cated consumer" standard has never been interpreted to
impose liability for bizarre or idiosyncratic interpretations
of collection demands,' it does not appear that the differ-
ence in language represents a difference in substance.

The U.S. District Court for the Northern District of
Illinois explained the unsophisticated consumer standard:

Gammon does not change the substance of the
"least sophisticated consumer" standard as it had
been routinely applied by courts. Instead, Gammon
concluded that the term "unsophisticated con-
sumer" represented a simpler and less confusing
formulation of a standard designed to protect those
consumers of below-average
sophistication or intelligence.
As a result, the court stated These war
"we will use the term, 'unso-
phisticated,' to describe the commonl1
hypothetical consumer I M
whose reasonable percep- civil M ira
tions will be used to deter-
mine if collection messages by debt cc
are deceptive or mislead-
ing.' 55 The terminology reconciles the former
standard's literal meaning with its application.As
Avila correctly observes, the unsophisticated con-
sumer standard is a distinction without a differ-
ence in application. 6

B. Validation or verification notice
The FDCPA provides:
(a) Within five days after the initial communi-

cation with a consumer in connection with the
collection of any debt, a debt collector shall, un-
less the following information is contained in the
initial communication or the consumer has paid
the debt, send the consumer a written notice con-
taining -

(1)the amount of the debt;
(2)the name of the creditor to whom the debt

is owed;

:n

TI

tn
11h

(3)a statement that unless the consumer, within
thirty days after receipt of notice, disputes the va-
lidity of the debt, or any portion thereof, the debt
will be assumed to be valid by the debt collector;

(4)a statement that if the consumer notifies the
debt collector in writing within the thirty-day pe-
riod that the debt, or any portion thereof, is dis-
puted, the debt collector will obtain verification
of the debt or a copy of a judgment against the
consumer and a copy of such verification orjudg-
ment will be mailed to the consumer by the debt
collector; and

(5)a statement that, upon the consumer's writ-
ten request within the thirty-day period, the debt
collector will provide the consumer with the name
and address of the original creditor, if different
from the current creditor.57

These warnings are commonly referred to as "civil
Miranda warnings" by
debt collectors. Further-

ings are more, the Act provides
that if the consumer dis-referred to as putes the debt, the collec-
tor must cease further col-

la warnings" lection efforts until the
validation procedure is

ectors. satisfied.
The validation notice

may not be either "overshadowed" or contradicted by other
language or material in the collection letter.5" For ex-
ample, in Miller v. Payco-General American Credits,
Inc.," the debt collector's "screaming headlines, bright
colors and huge lettering" utilizing language "IMMEDI-
ATE FULL PAYMENT," "PHONE US TODAY," and
"NOW," were held to have overshadowed the 30-day vali-
dation notice. A collection letter from an attorney demand-
ing payment within ten days upon the threat of suit also
contradicted the 30-day validation notice.6°

Where the validation notice is placed on the back of
the correspondence, without a legible and reasonably
prominent reference thereto on the front, the Act is vio-
lated.61 Similarly, requests that the consumer telephone
the debt collector have been held to violate the FDCPA
where it would induce the consumer to waive his right to
verification by failing to request the same in writing.62
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C. Debt collection warning
The FDCPA requires that the debt collector "disclose

clearly in all communications made to collect a debt or to
obtain information about a consumer, that the debt col-
lector is attempting to collect a debt and that any infor-
mation obtained will be used for that purpose."63 Prior to
the enactment of the FDCPA, debt collectors would send
people mail purporting to seek employment references,
inviting the recipient to collect a prize, or otherwise dis-
guising its true purpose.

Five appellate courts have held that the debt collec-
tion warning must be included in all communications. 64

An early decision from the Ninth U.S. Circuit Court of
Appeals held that this warning was not required in follow
up letters65 as long as the warning was included in the
initial communication. The U.S. Courts ofAppeals which
have considered this issue have all rejected the Ninth
Circuit's interpretation.66

D. Threats of unintended, unauthorized or illegal ac-
tion

The FDCPA prohibits threatening any action that can-
not legally be taken or that is not intended to be taken. 67

This prohibition is commonly violated. Some examples
of violations include:

1. Threats of suit within a short time when the creditor
has not authorized suit or the debt collector does not file
suit within the period stated.68

2. Threats of suit by an attorney not licensed within
the jurisdiction or who does not in fact file suits in the
jurisdiction.'

3. Threats to enforce creditor remedies which cannot
be enforced at the time stated or to the extent stated. For
example, a debt collector may threaten to obtain a wage
garnishment or execution without disclosing that this can
only be done after notice, hearing, and judgment, or may
threaten to garnish "all" of a consumer's wages when the
law clearly imposes limitations on the amount which may
be garnished.70

E. False representation that communication is from
an attorney

A popular debt collection technique is to have large
numbers of collection letters, with implicit or explicit
threats of suit, sent under the name of an attorney. The
courts have recognized that "a debt collection letter on an
attorney's letterhead conveys authority and credibility."'"

The clear implication of any attorney letter is a threat of
suit. Thus, unless the attorney has in fact reviewed the
debtor's file and made a professional judgment that what-
ever action is threatened is appropriate, and the threat-
ened action has been authorized by the creditor, the use
of such letters violates the Act. In fact, the FDCPA spe-
cifically prohibits misrepresenting or implying that an
individual is an attorney or that any communication is
from an attorney.

Recently, the Second U.S. Circuit Court of Appeals
found the use of an attorney's name in the letterhead and
at the conclusion of the debt collector's dunning letter,
where the attorney did not review the file, violated the
FDCPA.72 Collection letters which create the false and
misleading impression that the communications are from
an attorney when in fact they are "from" the collection
agency violates the Act.73 Similarly, a California District
Court found that a debt collector's form letter which is
signed by an independent attorney who has no knowl-
edge of and has not conferred with a debt collector con-
cerning a particular debt is an unfair collection practice.7 4

In fact, some attorneys have purportedly sent out collec-
tion letters at the rate of 60,000 per month.

E Other false or misleading representations
The FDCPA prohibits using of any false, deceptive, or

misleading representation in an attempt to collect a debt.75

The FDCPA specifically enumerates sixteen such viola-
tions.

In addition, other common violations of this section
include: the false representation of the character, amount
or legal status of the debt, the representation or implica-
tion that nonpayment will result in arrest, imprisonment,
seizure, garnishment, attachment, or sale of the
consumer's property, simulation of legal process, use of
any name other than the true name of the debt collector,
use of names or statements which falsely suggest affilia-
tion with government agencies,7 6 and representation that
the debt collector is part of a credit reporting agency when
it is not. Similarly, filling suit on obviously time-barred
debts has been held to violate the FDCPA.77

G. Unfair practices
The FDCPA further prohibits "unfair or unconscio-

nable means to collect or attempt to collect any debt. 78

The most common violation of the "unfair practice" sec-
tion is collecting an amount (including any interest, fee,
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charge, or expense incidental to the principal obligation)
which has not been expressly authorized by the agree-
ment creating the debt or permitted by law.79

Typical violations include imposing service charges
for bad checks where not permitted by agreement and
applicable state law,80 imposing attorney's fees where no
contract or statute authorizes them,8" adding unauthorized
insurance charges,82 and other forms of "debt padding."83

Other unfair practices consist of soliciting and using
post-dated checks under certain circumstances, placing
collect telephone calls and telegrams, threatening illegal
repossession, and sending postcards or envelopes that re-
veal the collection purpose, thus invading the privacy of
the debtor.

H. Harassment or abuse
The FDCPA also prohibits any conduct intended to

harass, oppress, or abuse
any person in connection
with the collection of a Claims should
debt.' Among the con-
duct specifically defined viewed fromti
as harassment or abuse is
the threat of violence, customer's
obscene or profane lan-
guage, publication of a perspective.
list of debtors, the adver-
tisement of a debt in order to coerce payment, repeated
telephone calls, and telephone calls without disclosure of
the caller's identity.

Moreover, under the FDCPA, claims should be viewed
from the customer's prospective, even though his circum-
stances make him more susceptible to harassment, op-
pression, and abuse.85 Under this standard, debt collec-
tion letters86 and immediate return telephone calls by the
debt collector to the consumer containing abusive com-
ments violate the FDCPA.8 7

In addition, abusive conduct by the debt collector ac-
tually makes it less likely that the creditor will.be paid.
Contacts with consumers at their place of employment in
a manner that jeopardizes their jobs frequently can be
described as abusive. Any such conduct is considered to
be harassing, abusive and oppressive.

L Communications with the consumer and others
The FDCPA provides that the debt collector may not

communicate with the consumer at any unusual time or

lt

place known, or that should be known, to be inconve-
nient to the consumer.88 Thus, communications before
8:00 a.m. and after 9:00 p.m. would violate the Act. Fur-
ther, the debt collector may not communicate with a con-
sumer known to be represented by legal counsel89 or at
the consumer's place of employment where on-the-job
personal communications are prohibited. Similarly, col-
lection letters mailed in care of the consumer's attorney
have violated this portion of the FDCPA. 0 Contacts with
the consumer's relatives, other than the spouse, violate
the FDCPA.91 Also, where the consumer has written to
the debt collector to cease further communications, con-
tinued collection contacts violate the FDCPA.92

On the other hand, where the debt collector did not
have knowledge of the consumer's previous bankruptcy
and representation by legal counsel, the FDCPA was not
violated. 9 Thus, the bona fide error defense, discussed

later, may protect an otherwise improper
communication. 9

J. Acquisition of location information
A debt collector is prohibited from

communicating with someone other than
the consumer except to obtain location in-
formation.95 In doing so, the debt collec-
tor must identify himself but not discuss
the debt. Such a communication can be

made only once unless requested by that third party. If
the consumer is represented by an attorney, the debt col-
lector may not communicate with any other person.

K. Legal action by debt collectors
A debt collector may bring an action to enforce an in-

terest in real property only where the property is located. 6

This includes attorneys whose collection activities are lim-
ited to purely legal activities, such as the filing of collec-
tion actions or mortgage foreclosures. 9

A collection action brought by a debt collector on a
personal obligation may be brought only in the "judicial
district" where the consumer signed the contract or in
which the consumer resides at the time the action is filed.98

Thus, a lawyer, whose only action was to bring suit on
behalf of the creditor, could violate the FDCPA if he files
suit in a jurisdiction other than that where the contract
was signed or the consumer resided. 9

The Federal Trade Commission staff has determined
that a collection lawyer violates the FDCPA if he files an
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action in a county where the debtor neither signed the
contract nor lives. 10 In outlying multi-county circuits, the
debt collector must file suit in the county in which the
debtor resides or signed the contract.'0'

The protection afforded by the FDCPA is not waived
by the consumer's failure to request a change of venue in
the debt collection action. °2 By filing suit in an improper
forum and forcing the consumer to either default or ap-
pear in the improper forum (in person or by counsel), the
debt collector has already inflicted the injury sought to
be avoided by the Act.

The FDCPA does not confer authority for any legal
action by a debt collector. In many jurisdictions, a collec-
tion agency may neither file suit in its own name, nor
have its attorney file suit in its name, nor take an assign-
ment of a debt for collection and then have its attorney
file suit in its name. If the commencement of legal action
by the debt collector is unauthorized or constitutes the
unauthorized practice of law under state law, it will also
violate the FDCPA. 103

L Furnishing deceptive forms
In addition, it is unlawful to design, compile and fur-

nish any forms knowing that such forms would be used
to create the false belief in the consumer that a person
other than the creditor is participating in the collection. 10
Similarly, an attorney furnishing form letters which de-
ceive the consumer violates the FDCPA.'05 Thus, an at-
torney who authorizes a creditor or collection agency to
use his letterhead without his reviewing the files also vio-
lates the Act.

III. Remedies

A. Actual damages
A debt collector who violates any provision of the

FDCPA is liable for actual damages."' 6 State law require-
ments regarding the proof of intentional or negligent in-
fliction of emotional distress, however, do not apply to
actual damages under the FDCPA. In one FDCPA case,
the jury was instructed:

First, actual damages may be awarded the
plaintiff as result of the failure of defendants to
comply with the Act. Actual damages not only
include any out-of-pocket expenses, but also dam-
ages for personal humiliation, embarrassment,
mental anguish or emotional distress.

You must determine a fair and adequate award
of these items through the exercise of your judg-
ment and experience in the affairs of the world
after considering all facts and circumstances pre-
sented during the trial of this case. 7

Although the consumers had no out-of-pocket losses,
the jury awarded $15,000 as actual damages for the emo-
tional distress as a result of receiving the defendant's law
firm's three collection letters. The court granted a
remittitur to $3,000.

B. Statutory damages
In addition to actual damages, if any, the consumer

may be awarded "such actual damages as the court may
allow, but not exceeding $1,000."108 In determining the
amount of statutory damages in an individual action the
court considers "the frequency and persistence of non-
compliance by the debt collector, the nature of such non-
compliance, and the extent to which the non-compliance
was intentional."l"As a result, a question arises as to what
"not exceeding $1,000" refers. The Sixth and Eleventh
U.S. Circuit Courts of Appeal have held that statutory
damages of up to $1,000 were limited to each case."0

The consumer need not prove the debt is invalid,"'
although payment of amounts not owed as a result of an
FDCPA violation would certainly constitute actual dam-
ages. The consumer also need not show any actual dam-
ages in order to recover statutory damages." 2

C. Attorney's fees
The successful consumer is entitled to costs and rea-

sonable attorney's fees."3 Given the structure of the sec-
tion, attorney's fees should not be construed as a special
or discretionary remedy; rather theAct mandates an award
of attorney's fees as a means of fulfilling Congress's in-
tent that the Act should be enforced by debtors acting as
private attorneys general." 4

Even where no actual or statutory damages are
awarded, attorney's fees are still available." 5 In a suc-
cessful action, however, attorney's fees are mandatory."6

This provision is intended to encourage consumers to act
as "private attorneys general" to enforce the FDCPA." 7

The hourly rate normally awarded the consumer's attor-
ney may not be reduced merely because the action was
brought pursuant to the FDCPA, which limits the award
of statutory damages." 8
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For instance, after a trial at which the jury awarded the
consumer $200 actual damages and $1,000 statutory dam-
ages, the court awarded attorney's fees totaling $ 10,110. 1"l
Despite the court's granting of the debt collector's mo-
tion for a new trial or remittitur, the consumer's lawyer
was entitled to an award of additional attorney's fees for
the time expended in defending this motion to protect the
judgment. 20

D. Bona fide error defense
In most cases, the debtor suing under the FDCPA need

not prove that a violation was intentional or negligent.1 21

Rather the FDCPA is a strict liability statute.122 Of course,
evidence that the debt collector intended to mislead con-
sumers tends to prove that he selected suitable means to
accomplish that end.123

The FDCPA, however, does provide an affirmative
defense to debt collectors:

A debt collector may not be held liable in any
action brought under this title if the debt collector
shows by a preponderance of the evidence that
the violation was not intentional and resulted from
a bona fide error notwithstanding the maintenance
of procedures reasonably adapted to avoid any
such error. 24

This provision is similar to one found in the Truth in
LendingAct;125 a mistaken view of the law is not excused
under the FDCPA.2 6 As a result, maintaining precautions
designed to avoid errors is mandatory. Thus, where the
debt collector fails to provide any evidence that it main-
tained proper procedures to avoid error, the bonafide er-
ror defense was held not to be available.'27 Reliance by
the debt collector on an informal Federal Trade Commis-
sion advisory opinion does not establish a bonafide error
defense.128

In a split decision, the Sixth U.S. Circuit Court of Ap-
peals found that the debt collector demonstrated proce-
dures reasonably adapted to avoid violation of the FDCPA
and thereby established a bona fide error defense. 9 Al-
though the debt collector sent from its California head-
quarters a second letter to the consumer shortly after re-
ceiving the consumer's cease and desist letter at its Ohio
office, the debt collector demonstrated "procedures rea-
sonably adapted to avoid any such error" and thereby es-
tablished a bonafide error defense. 3° A dissenting judge

wrote that the debt collector "has intentionally structured
and implemented a system that defies compliance with
the absolute duty mandated by [the Act]."

Where the debt collector telephoned the consumer be-
fore 8:00 a.m., a bonafide error defense was demonstrated
where the debt collector erroneously failed to consider
the consumer's time zone and no damage resulted from
such calls. 3' Similarly, an unintentional misstatement of
the law of garnishment, where it was demonstrated that
the collector's employee had been properly trained on
wage garnishment limitations, established a bonafide er-
ror defense. 32 A debt collector, which posted a card con-
taining the debt collection warning required by the Act,
required its employees to recite this language immedi-
ately in all telephone conversations, and trained its em-
ployees regarding this requirement, established a bona
fide error defense to a claim based on failure to provide
the proper warning."'

E. Jurisdiction
Federal and state courts have concurrent jurisdiction

of FDCPA suits.' Thus, a suit pursuant to the FDCPA
"may be brought in any appropriate United States district
court without regard to the amount in controversy," or in
the appropriate state court, within one year of the date of
violation.'35 In a split decision, the Eighth U.S. Circuit
Court of Appeals calculated the one year statutory limita-
tion to expire on the day before that anniversary date.'36

FDCPA litigation is appropriately filed within the district
where the consumer received the communication. This
venue determination has been upheld even where the debt
collector's letter had been forwarded to a district in which
it did not do business.1

FDCPA litigation may be brought in either state or fed-
eral court' 38 and ajury trial is available in FDCPA actions
brought in federal court.'39 Furthermore, the debt collec-
tor normally may not bring counterclaims for either the
underlying debt,'° misrepresenting the involvement of an
attorney,'4' or for bad faith and harassment.142

F Class actions
The FDCPA contains special damage provisions for

class actions. 43 Under theAct, recovery of statutory dam-
ages for the class is limited to 1% of the debt collector's
net worth or $500,000, whichever is less. Plaintiffs, how-
ever, can collect their full statutory damages. The dam-
age limitation does not apply to actual damages.
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FDCPA actions based on improper form letters or
charges, or similar standard practices, are ideally suited
for class action treatment. Under the "least sophisticated
consumer" or "unsophisticated consumer" standard of li-
ability, an FDCPA claim for statutory damages presents
no issues of reliance or causation.' Class actions have
been certified under the FDCPA in cases involving unau-
thorized charges,'45 improper form letters,' misrepresent-
ing the involvement of an attorney 47 and the filing of suits
in improper venues. 48

G. FTC Official Staff Commentary
The FTC has published an Official Staff Commentary

on the FDCPA.' 49 The Staff Commentary is a guide in-
tended to clarify the staff's interpretations of the statute,
but does not have the force or effect of law. It is not a
formal trade regulation rule or advisory opinion of the
Commission, and thus is not binding on the Commission
or the public. 50 The FDCPA states: "Neither the Commis-
sion nor any other agency referred to in subsection (b)
may promulgate trade regulation rules or other regulations
with respect to the collection of debts by debt collectors
as defined in this title."''

In certain respects, the Commentary reflects the FTC's
desire to narrow the FDCPA rather than to enforce it as
written. Most notably, it purports to support the efforts of
the collection bar to obtain exemption from the FDCPA's
restrictions. Several courts have held that and other por-
tions of the FTC's staff commentary to be unpersuasive
and flatly contrary to the statute.'52

A debt collector's good faith compliance with an FTC
advisory opinion insulates the collector from liability.'53

However, at the date of this writing, the FTC has not is-
sued any formal opinions.

Conclusion

Although the FDCPA was enacted nearly 20 years ago,
most of the abuses it has meant to end have continued
virtually unabated. In the absence of effective governmen-
tal enforcement, vigorous enforcement by private citizens,
particularly through class actions, is essential to ensure
that debt collectors comply with this important consumer
protection measure.
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