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Wan yiri Kihoro vs Atmmpy General:
New insights on the Protection and Enforcement
af Fundamenial R:ghts and Freedems in Kenya

*By James T. Gm,‘hzz . .

\

Introduction . - -

. The Court of Appcal decision in Wanyint Lzﬁorn os T}ze Attonwy G'tszzeml1 is a mﬂeston52
in henya s poor history of constltunonal litigation. This opportune decision by:1 the coun-
try’s highest appellate court also heralds a new-dawn in the protéction and vindication
of fundamental rights and freedoms as against the State’s. contmucd consistent and con-~
certed abuse of those nghts -and freedoms. -

‘Notwithstanding the protection guaranteed’in’ the constitation against invasion of
a citizen’s Kiberty, Wanyiri Kihoro was held incomsriunicado for 74 days after being
unlawfully arrested by his arresters who had no warrant of arrest when they arrcsted

. him (Wanyiri Kihoro) on the night of 29th/30th July 1986 Durmg Ius 74 day .illegal

confinement, Wanyiri Kihoro, then undervomg pu]:.ﬂlage in a_Mombasa Law firn, alleged

“ .that he had been assaulted, tortured and sublcct to mhuman and degradlng treatment .

by police officers. He allcged he hiad been unlawfully humiliated and forced to undress

before a panel of police officers, that he was severely beaten. with pieces of timber and

" brokeén chairs, thathe was kept naked-i in a cell flooded with cold-biting -water, that he
was not given any food, that he was denied any opportunity to sleep,éﬂiat his:feet got
blistered due-to standmg for many hours in- cold water, that he suffered great mental
and psychologacal torture ‘and" that he was sub_;ected to- brutal physical pain! =

I his plaint dated 2nd May 1987 and filéd in the High €ourt on 4th Meay, 1987,
Wanym Kihoro da.lmed his rights under Section 72 (Protcctlon of nght to personal hbcrty),
74 (protection from mhuman and degrading ﬁ:eatmcnt) and 81 (protectlon of freedom
of movement) of the constitution had been contravened.

o Inits wntten statement of defence dated 9th Scptcmbcr'1987 and: fﬂed on 14-th

September 1987, the Stite admitted that it had arrestéd Wanyiri Kihoro but that his

arrest was consistent with the requirements of the Police Act and Crimiinal Procedure Code.

The allegations of severe torture, debasing, inhuman and degrading treatment were denied.

Besides, the State. also-stated that Wanyiri Kihoro was treated like‘ all other prisoners.

The State said that Kihoro underwent “normal mterrogatlon > and that-he was not
 tortured.

In his plaint Wanyin Iuhoro praycd for a déclaration that his mnda.mental nghts

under Section 72, 74 (1) and 81 of the Cénstitution had been contravenéd and further

he sought aggravated compensation for contravention of his nghts uhder section. 84 (2)

-of the Constitution. .
That was. the case at a glunpsc

*The vriter is a Law gt;adu.a&c of the University of Nan*obj
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- Why A Plaint?

Kenya'’s experience in constitutional litigation broadly illustrates a judicial abdication
from adjudicating on what are perceived as ‘“‘Political’> Constitutional Claims.3 Courts
are wary to entertain and uphold daims to enforce the fundamental rights and freedoms
under Chapter 5 of the Constitution of the Républic of Kenya. The riluctance of the
- High Gourt in the vindication, -protection and enforcemerit of fundamental rights’ and
freedoms is well illustrated in the cases of Kamax Kuria vs Attamey—Gengml"fand ]Vﬂzma
Mbatha and Two Others vs Atiornzy-General® Tn’ both these cases, the High Court held that
since no standard procedural rules had yet been established under Section 84 of the’ Con-
stitution, no constitutional court of original jurisdiction existed to hear matters tnder
the Bill of Rights in the Kenyan Consntunon 6 -

In Raila Odinga vs* The Attornep-General and the Detainees Review Tribunal,’the -respon—
dent’s preliminary objection to strike out an application on behalf of Raila Odinga seck-
ing certain declarations and orders relating to the constitutionality, validity and legahty
of Raila’s detention was based on the fact that he had instituted his case by way of an
originating motion rather than by suit as requlred by the provisions of the Civil Procedure
Act and the Civil Proceduré Rules.B The respondents argued that an ongmatmg mouon
was unknown id Kenyan law,

" However, C.B. Madan, then actmg Chief Justice declined to uphold the prelxmmary
oblecuons and held that: “In my opunon the procedure to commence an action by
originating motion is known, it is recogmsed and it is in addition to commencement
of'an action by plamt > He then referred to the case of Olive Caxg) Jaundo v Attornzy- Gmeral
of G’uyana 9In that case, the privy councﬂ interpreting a provision identical to our sec-
tion 84 {6) of thc constitution in a situation where no rules of procedure for the judicial

" enforcement of fundamental rights and freedomshad been made held that where no such

procedure has been prescnbed the court can be approached throu.g‘h any of” the existing
procedures such as originating mot_wn, ‘plaint er petition.

. . The Jaundocasé is complemented by the 1967 decision of a Ugandan Consntutlonal
‘ Court in. the case of Uganda vs Commissioner or Prisons Ex Parte Matovu, *® Hete the court
ed with, among other quesuons, ‘the Iegahty and constxtutmna.lty of the’ dcten~
tion, of a subject The court observed’ about the apphcanon before . it:

T our view, the application, such as it was as presented to the High Court in
the first i instance was defective, Indeed but for the fact that thé application concerns the ’
hberty ofa citiz n, the court would haye beeu justified in holding that there was no ap-

plication beforé it.’
That position ca.n.not be further from the truth and it need not be over-cmphaszsed

Tt is therefore common ground that: '

(i) No procedure need be expressly or explicitly laid down in order for 2 court
to eptertain and to enforce fundamental rights undcr the law and the
constitution. 12

(if) “Where 2 procedure or form is adopted in enforcing,’ vmdmatmg or protecting
a right and the procedure is for any reason defective its form should not défeat
its substantlvc essence by denying a citizen redress on such 4 mere technicality. -

" Prior to the ﬁhng of the Wanyiri Kihoro case in 1987 the High Court had already
demonstrated its surprising unwillingness to entertain cases intended’ to enforce, protect
and/or vindicate fundamental rights and freedoris under the constitution as a]ready avered
to above! That position became a consistent pattern in the face of growing state
authoritarianism in the 1980’s, notwithstanding the two aforementioned widely held truths )
a8 regards Constitutional Litigation: According to the Amhesty International Report for 1987
Between 1986 and 198713 more than 81 Kenyans ‘were arraigned in court and convitted

S
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for political offences such as failing to report a felony, possessiong or distributing.seditious
publications, sabotage and taking of illegl oaths. Even lawyers who represented critics
of the government in court were not spared by the imposing power of the Kenya
Government.!# Further reading on this is necessary.13

The case subject matter of this paper, Wanyiri Kihoro vs The Attomey—GmerallGWas
initially filed in the High Court on 4th May 1987 during the subsequent of Kihoro)s
detention. Hence unlike cases filed to challenge violations of fundamental nghts and
freedoms expeditiously and urgently, there was no such cxpcndltlon or urgency in Kihoro’s
case since what were sought here were declarations to the effect that Kihoro’s nghts had
been violated in addition to compensation for such violation. Hence, it was convement
to file a plaint to originate the action.

A plaint is the standard mode of mvokmg the jurisdiction of a court unless a.nother
mode of invoking the _;unsdlctxon of a court is expressly provided. The plamt is, however,
a very slow method of moving the court esp‘*mally where the rights of a citizen are at
stake; a party for example has to begin by giving a 30 day notice of intention to sue
the Attorney-General under the Government Proceedings Act 17 Thereafter, the plaint is drawn
and when filed, the court must then issue 2 summons to enter appearance to.the defen-
dant. Once this is done, which may take a week or more; the-defendant may then file
bis or her defence. Depending on when an appearance is filed by a defendant, time to
file a defence may vary. However, a defendant may have a whole month within whxch
to file 2 memorandum of appearance and defence. Thereafter the parties must then draw
and agree on issues if the case is in the High Court. There is no time limit. The defcncc
may refuse to approve the issues for quite some time. In Kiharo’s cdse for cxamplc the
issues were agreed and confirmed by the deputy Registrar of theé High Court on 10th
November 1987, six months after the case was filed. Admittedly therefore, a plaint i is
a.slow procedure for instituting urncnt cases relatmg to breach of fundamental rights
and freedoms. However, as we saw thc Kihoro case posed no urgency as the reliefs. sought

in the main suit were declaratory of past conduct.
In any event we have seen the hostility of the judiciary in entertaining nghts rclated

- cases. The Juchcxary could therefore not be conviniently approached through the originating

motion which is a guicker and faster approach of moving a court. In addition, the
prerogative writs under order 53 of the Civil Procedure Rules'8 had become as unavailab-
ble as a mirage to citizens daiming breach of their fundamental'rights. There had already
developed a consistent pattern of denial of leave to apply for these orders by the High
‘Court, hence citizens such as Mirugi Kariuki, Mukaru Nganga, Mohamed Ibrahim and
Charles Rubia, among others, were denied. access to the remedies of certiorari, man-

damus and prohibition when they needed them most to challenge State infringement

on their liberty.19

There being no other avenue for Wanyiri Kihoro to approach the court without

procedural difficulties and since there was no expedition or urgency in his case, his ad-
vocates correctly chose to institute his case by way of a plaint. That way, the State had
no chance of strlkmg out his case on a preliminary point or a technicality as is habitual
when the State is faced with cases it cannot defend on merit such as thase involving breaches

of fundamental rights and freedoms.

The Finding of the High Court

The proceedings in the High Court were presided over by Rauf J.,an cxpatnane con-

tract judge whose pro-estalishment leanings made him suitable to hear and determme I

the case for the State.
When the case ﬁrst came before him on 13th}anuary 1988, Rauf J. allowed a defence

application that the casc be heard in caméra for obvious state secunty reasons” Saxd

142,

i



Rauf, in making the order: “In view of the present status of the plaintiff, I deemm it
reasonable and I so order all proceedings in this case ... be held in camera.: AH records
of proceedmgs pleadings, affidavits, formal order and correspondence etc. in this case
shall remain secret from any unauthorised persons.’

The State relied on Section 77 (11) (b) of the Constitution. which enables a court
to hold a trial in camera in the interests of defence, public safety or public order. Under
the notorious Preservation of Public Security Act, 0 Public Security (read order). presupposes
a state of emergency, a grave national calamity, an impending breakdown of law and
order, something nationally major and calamitous. It is inconceivable that proceedings
in a court cédse would endanger Public Order as such. The court relied on its own myopic
and narrow view of its power to order a trial in camera. The court in so doing was in
-effect inhibiting: publicity .of police brutality and State repression. Essentially, the court

was acting in. complicity with the State in keeping in secrecy dbuses and excesses of power. .

‘ This position is further amplified in the submission of the State that since Wanyiri
Kihoro was a Mwakenya operative, the court should take judicial notice?! of the danger
he (Wanyiri Kihoro) posed to State Security and Public Order. As such, the State sub-
mitted that it was justified in the circumstances to detain Kihoro for 74 days! This sub-
mission is, reminiscent of the now oft-quoted holding of in -Willy Mutunga v R?2 to the
effect that “‘Once peace and stability disappear rights go overboard withouta whl_mper
In effect the court ruled that constitutional rights exist and are enforceable only when
law and order prevails. Curiously, courts in Kenya hardly ever and in fact never require
the State to prove that public order and/or security is under threat even by mere posses-
sion of purported seditious literature or involvement in the so-called dissident groups.
"The High Court was faced with the not very easy question as tQ the standa.rd of
proof required to prove an allegation of a breach of a right or freedom. Rauf J. cleverly
wrapped up the evidencve without making a ﬁndmg as to its truth.or etherwise. On
this point, he wasnot ready to invoke judicial notice of the fact that dissidents are usual-
ly tortured while in police custody though he was ready and did accept to take Judlcml
_notice of the fact that ‘Mwakenya’ posed a security threat to Kenya. After examining
varipus contradmons and variations. of the evidence before him, Rauf:J:- preferfed not

o to make a holding-on the evidence although as a judge in a court of the first instance,

and having seen-and heard the witness, he really ought to have comeé to a finding.

. Having come to.no conclusion on the evidence before him, Rauf J:proceeded to
set.out the standard of proof required in view of the allegations in question. T must hasten
_ to say here that the High Court was wrong-and purposely so in purporting to give a
standard of proof based on a warped, flawed and totally misconceived view of what breach
of a citizen’s right entails. The High Court in my view acted on the premises that rights
are a hallowed arena of conflict. Said Rauf J:

. in a case where the claim for damages is based on allegations of serious cnmmal
nature such as assault, torture and violation of fundamental rxghts the standard
of proof is much higher than just a balance of probabilities. It is not as high as
in criminal cases, ‘‘beyond reasonable doubt”, and certainly hot as low as in general

civil cases.”’23

After comparing the new standard he was ingeniously creating Rauf J. said that

the allegations in question were akin to those partaining to fraud and trespass. He therefore

purported to justify his thesis by alluding that the alleged crime was enormous and:souglit
the proof to be clear. Hence concluded Rauf:

““‘Applying. that standard one does. not require to emphasize too strongly 'that the
allegations of. torture and violations of fundamental rights are of utmost gravety,
so ought thc standard of proof to be ‘considerably high.”’%* .

o~
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(b} The Court of Appsal Fmds Differently on the Standard
~eof Proof Requu’ad oL

Undoubtedly the Court of Appeal found no difficulty in reversmg the h.lgh stan-
dard of proof set'up by Rauf J. in the High Court T

On his paft Kwacli J.A. held'

‘“Faced with sharply conflicting factual and’ medical evidence the judge naturally
‘found it difficult to decide where the truth lay and took rcfuge n pmportmg to
‘raise thé standard of proof required in a case such as the one before him.” * Con-
tinued Kwach J A. after setting out Rauf J s flawed Statemcnt of the standard of

proof

*““In taking this course,. (of comparmg -the burden requu'ed in the case beforc hlm
and that found in other cases the judgé was plainly wrong because he was faced
with a strmghtforward civil claim involving allegations of assault and torturch”

‘Kwach J AL then obsérved that at léast he was satisfied that ‘the appclla.nt had on
" a balance of probabxhtles proved ‘that he suffered mental torture in thc hands of

his captors and that hc was entltled fo Judgment on that bams.

Needless'to say, the Court of Appeal reméved from the abyss of i mgemous Judlcxal
. craftship litigation intended to coripensate victims of their rampant ordeals of pollcc torture
and bharassment. It is not debatable that prisoners incarcerated for what are concexved
-as pohtlcal offences are often tortured, mistreated and harassed in prison. In any évent
- State security often employs its undue wrath on innotent citizens severaﬂy even t6 dxsperse
allegedly- illegal gatherings or when smaply effectmg an arrest.
" -The.Court of ‘Appeal’s finding is as such as:opportune as it is' appropriate.
The Court of Appeal however left unanswered the perplexing question whethér or
. -1iot the State prevented defence witnesses (police officers) from' producing documenta.ry
evidence and in particular medical reports prepared - while the appellan‘t was In prison
which evidence showed the appellant was tortured. Gachuhi J. felt this evidence was
unnecessesary though I do not take his VIew to:-be.a concluswe ﬁndmg

Also unaswered was the submission by thc Appellant’s lead counsel, Gibson Kamau
Kuna that since Wanym Kihoro-was held in a protected acea where mformatlon about
.the goings-on there would not be corroborated by mdcpcndent evidence, then the State
by virtue of having special knowledge?S of such goings on, had in addition the burden
of prowng that special information.

That notwithstanding, the Court of Appéal was emphanc that to prove allegations
‘involving breach of nghts involves no more than proving claims in ordinary: civil cases,
hiere the law could nof be much clearer.’ The ‘government must now hasten to end tor-
ture and similar abuses, if for no other reason, that unless such conduct is stopped the

public coffers will soon go drier than they already are.26

How Long can the Pohce ho!d a Suspect under the Law"
The View of the High Ccurt- :

The ngh Court did not have to find on evidence whether or not Wanyiri Xihoro was
heldfor 74 d4ys in police detention. The fact that Wanym Kihoro washeld for 74 days ,
without being brought to court'by the’ police was adinitted by.the State in its defence :

In the submission of the State in'the High Ceurt it was argued that Wanyiri Kihoro
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~was arrested on suspicion of a cognisable offence pursuant to the Criminal Procedure Act®?
and-the Police Act28. The State relied on Section 72 (1) (e) of the constitution'and Section
36 of the Criminal Procedure Act and.the fact that Kilioro was held on suspicion of having’
committed treason; to justify his 74 day detention as reasonable. The court was even
invited to take judicial notice of persons belonging to ‘Mwakenya’ as if it was a group:-
ing whose members could justifiably be held for indefinite periods by-the: pohc&by it
tue of the mere allegation that they were members of Mwakenya, © g

Though correct, Rauf J. timidly observed that Section 36 of the Gnmmal Procedure
Code seemed to be inconsistent with Section 72 (3) of the constitution. That is s6 since
the former purperts te enable police officers-to hold suspects for more than 24 hours
before t;harging them in cases where the offence ‘‘appears to the officer to be of a serious
nature;’’ while as the constitution makes no such exception-and requires suspects‘charg-
ed with any offence to be brought to court within 24 hours of their arrcst29 or within
two weeks if they are charged with a capital offence.. Con

. However, Rauf J. was anxious to justify the 74-day detention. chce he agreed
‘v{nth the submission of the State that it had not been practicable to bring Wanyiri Kihoro

" . before thie court earlier than 10th October 1986 (after holding him for 74 days) when

his continued custody was ‘‘eventualy legalised with' thé Detention Order’”. Curiously;
Rauf J. said:

.. the serious and complex nature of the offence involved namely seditious docu-
ment and treason perforce required the police to hold the plaintiff for 74 days as
it was not practicable to complete the investigations before 10-10-1986. The time
taken by the state-to decide on the course of action was reasonable. This is amply.
demonstrated by the state’s eventual resort to the Preservation of Public Security Act.’

In addition to the foregoing and without any foundation or substrata and without
‘evidence other than. thé submissions of the state, Rauf. J. went ahead to hold: .

**“] need not state;that the ‘Mwakenya’ group has been rece‘ntly eénjoying a perverse

notonety in the local press and radio for its anti-government activities as revealed
in our courtsiduring-numerous trials in which many a curprit was put: behmd the
bars for Iong permds 1 take a judicial notice of this fact.”’3!

Rauf J.’s _]'udgment can in the least be descnbed as an injudicious ingenuity. There
< is'no greater absurdity. than to' take judicial notice ‘of transiént political cucumstances

| .and situations which are determined by the powers that be.

: < At law, judicial notice may be taken with or without inquiry. Where judicial notice
is taken without nquiry, the facts so noticed are of such notoriety and so-generally known
as to give.rise to the presumption that all persons are aware of it. A court must, however; -
when acting on'information supplied to it especially as regards political matters make"
an:inquiry before taking judicial notice. Quite clearly Rauf J. tnade no inquiry befére -
taking judicial notice as he did. In so doing, he not.only erred. in law but acted without-
impartiality by taking for granted unproven averments. In effect, he expressed his disap-

proval of the ‘““Mwakenya’’ movement in much the same way the government did. To
illustrate the absurdity of Rauf J.’s ruling an example or twa will suffice. Judicial ‘Notice:
without inquiry is taken for obvious facts such as that a fortnight is too short'a period
for gestation for a himan being, that a cat is kept for domestic purpose, that a postcard*
is a'kind of a document that-can be read by anyone; that the life-of a ﬂy does not exceed
7 days etc.

- -Though ““Mwakenya’’ was obviously anti-establishment the court dld not invite
any- -evidence why that was so and even if there was no sufficient Teason, the court: Ehd"—
not invite evidence to-prove that the movement had' the capacity to realise its- a]leged

>
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treasonable intentions or to endanger public order. In essence, the court vindicated:the
widely held government view that divergence of opinion was treasonable. It is such views.
that render the freedoms and rights guaranteed in the constitution ineffectual.

How Long Can the Police Hoid a Suspect-‘und,er the Law?
The View of the Court of Appeal :

The Court of Appeal did not agree with Rauf J. at all. The Court of Appeal without
hesitation held that Section 36 of the Criminal Procedure Code to be inconsistent with Sec~
tion: 72 (3) (b) of the constitution, in so far as the former purports to empower palicemen.
to detain suspects longer than is allowed by Section 72 (3) (b) of the constitution. . -

Kwach J.A. held: “The judge held that it was (the bolding of Kihoro for 74 days)
legal and the reason he gave was that treason is a grave offence, and that investiga-
tions are usually complex in nature... with respect, I am unable to agree.with the-
learned judges reasoning because the police said right from the beginning that.they
arrested the appellant on suspicion of being a member of an unlawful socmty a.nd
‘being in possession of seditious documents.’

Kwach J.A. further observed that the state had always resorted to the device of a
holding charge where it was not immediately possible to take a final decision on the of-
fence with which a suspcct is'to be ultimately charged. Kwach J.A., in his leading judge-
- ment found that Rauf J.’s finding that Kihoro was held for a reasonable penod was not
only ilegal but was unsupposted by any evidence! - :

The Court of Appeal restated the 1954, East African Court of Appeal decision in -
Njuguna s/o Kimani and Others v R33 to the effect that:

““The notion that the police can keep a suspect in custody and prolofig their ques-
tioning of himn by refraining from formally charging him is so repugnant to the
‘traditions and practice of English Law that we find difficulty in speaking-of it with
restraint.”’ ' ’

The Court of Appeal then conclusively held that the Ceonstitution of Kenya does
not permit the police or any law enforcement agency, for that matter, to bieak, the lTaw.
in order to detect crime. # .

In his judgment, Gachuhi J.A. observed that there was no reason why-the police
did not bring Wanyiri Kihoro before a magistrate to obtain permission to detain him
in police custody for further investigatior so long as they complied with the law. Hence
and with adequate;reason the Court of Appeal held that Rauf J.-quite clearly rmsap-
prehénded the evidence and his findings could not therefore stand. N

s e
PRSP ]

On Quantum of Damages

Having found for.the appellant, the question that next.arose was the quantum of damages -
the respondent was required to pay the appellant to compensate him for wrongful deten-
tion and mental torture.

. The appellant had prayed for aggravated compensation for contravention of ins con-
stltut.xonal nghts which included both an element of compensation and also- of a-signal .
of the court’s disapproval’ of the conduct of the police. The appellant had.relied on the:
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case of Jemakhana v Attorney-General.a case from Solomon Islands where the:applicant was,
awarded compensation of $7,000 for contravention of his-fundamental right (pezsonals
hberty) by the respondents when he was prcvcnted from leaving the Solomon Islands-:
Though the Court of Appeal declined to award punitive damages it'did admit it-

had the jurisdiction so to do in an appropriate case. In the result, the appellant was awarded
KShs.400,000/- as compensatory damages which is what the Court of Appcal felt. as:

- reasonable compensation for. loss and injury suffered by the appellant.. - v _wus
It is noteworthy that the appellant did not-succeed on the-allegations of inhuman:

and degrading punishment. That notwithstanding the court held that the appellant. was
entitled to a declaration that his rights under Section 72 and 74 (1) of the constitution :

had been contravened.
.. The appellant was similarly awarded costs of the- appeal and the costs of the pxo-

cccdmﬂs before the High Court.

' ' On the Right of Appeal.

Anyone familiar with constitutional litigation is well aware of the perennial question as
to: whether or not there is a right of appeal pursuant ta Section 84 of the Constitution.
That section is the enforcement section of all the fundamental-rights and freedoms under
Chapter 5 of the constitution.

Following the decision in Anarifa Kanmz 2 R3* a divided Court of Appeal (majqnty
2-1) held that (the Court of Appeal) did not have jurisdiction to hear an-appeal from
a deeision of the High Court:given in the exercise of its jurisdiction .under Section 84
of the constitution irrespeetive of whether such a decision was final or interlocutory.

. Several cases brought under section 84 of the constitution and which have-had as
much merit as the Wa.nym Kihoro case have been denied a second chance in the Court
- .of Appeal, Hence in spite of the advantages of instituting-suits to enforce fuiindamental
nghts and freedoms other than by a plaint, decisions of the:High Court aretréated as

final in view of the Anarita Karimi (No. 2) decision. A five-judge bench Court of Ap-
-~ peakiwill now be constituted. to. determine whether:or not. the Court: of: Appcal should
~depart:from its own decision. in: Anarita Karimi (No. 2). This follows divided opinion in
thie, High Gourt, Court of Appeal and in legal circles -about whether a right of appeal
under Section 84 of the constitution is maintainable. The five.judge bench will new sit
‘followinga sucgessful application to that effect in the case of Madhupaper Fnternational Lid
"o The Attorngy-General and Others33 in which three: Court of Appeal judges are to set up-
.the full bench as a matter of urgency so that it.could, come up with a binding decision.
One obviously notes the uncertainty of the finality of constitutional litigation before
the full court comes up with a decision once and for all. For now, lawyers, judges and
- the Kenyan public are at least sure that a plaint is the only certain way to originate a
case.based on alleged branches of fundamental rights and freedoms whose finality is.in
-the Court of Appeal. Until we get the full bench ruling, and if our courts remain largely
pro-establishment then citizens fnust content themselves with the originating human nghts
« cases with the slow and arduous. procedure of.a plant.:

On Ac#ess to the High Couri.Generally

The fact that plaints remain the most suitable manner of approaching the High Court
to enforce fundamental rights is supported by the amendment of Order 53 of the Civil
Procedure Rules by legal Notice No. 164 of 1992. Following.that amendment the necessity
of pbtaining leave to apply for the prerogative orders of mandamus, prohibition and cer- :
_ tiorari was abolished. This has had a far reaching implication on apphcat[o,ns made: for

-
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prerogative writs since the High Court can no longer grant a stay of an order sought
to be challenged by a prerogative remedy. This is because in making an apphcanon for’
leave to: apply. for prerogative orders, sitch leave operated as a temporary stay of the
orders sought to be reviewed pending the court’s determination

Curiously, the amendment came soon after the government had'suffered two major
losses pursuant to leave being granted in two cases. The first of these cases ‘was In the
mater of an Application by Nairobi Law Monthly for Leave to apply for an order of certiorari. 36"
In this case the High Court granted the Nairobi Law Monthly leave to apply for a cer-
tiorari to quash a decision made by the Attorney -General under Section 52 of the Pena.l
Code declaring all past, present and future issues of the Nazmbz Law Monthly to be pro-
hibited publications. Leave was granted and as such the Attorney-General’s ban was
lifted pending the inter partes hearing. However, When the application came up “for the
inter partes hearing the Attorney-Genenal declined to defend his ban and instead revoked
the Gazette Notice slamming the ban. In effect, the Attorney-General pre-empted the
court from making a finding as to the constitutionality of his powers to ban publications, .
In the result, this blanket power to ban publications continues to be reserved in him’

unchallenged.

The second case in which the government found itself dlscormﬁted was that of james
Njenga Karume vs the Attorney- General®7 James Njenga Karume then an MP left KANU
and joined the opposition Democratic Party of Kenya in 1992 soon after the repeal of
Section 2A but priorto the dissolution of the Sixth Parliament. The constitution requires
defecting MPs to lose their seats automaticaly in such circumstances. However the High
Court granted- Njenga Karume.leave to apply for a certiorari te enable him to quash
a.Gazette Notice published by: the Speaker declaring his parliamentary seat vacant. Nine
days later the Court of Appeal stayed that High Court-order.38 That was in May 1992.
Soon thereafter, the Attorney General pushed Legal Notice No. 164 of 1992 tbrough
the six Parliament and as such forever erased the necessity for leave and as such autOmatic
stay of orders in prerogative orders.

It is, however, now clear that the Attorney-Genera] s purportcd amendmerit of Order
53 of the Civil Procedure Rules was ultra vires. The Attorney-General invited the Rules
Comiyittee established by Section 81 of the Civil Procedure Act to amend order 53. In'so
doing the said Rules €ommittee proceeded without jurisdiction since amendments to
order 53 can only be made pursuant t6 the provisions of the Law Riforms Act.3 The Law
Reform Act'is the statutory authonty for these prerogative orders which were only n-
corporated in the Civil Procedure Rules by Legal Notice No. 299 of 1957. Already, the
High Court (Shields J.) has already ruled ulfra-vires the amendment to the effect that
leave can be sought to apply for certiorari six months after a decision has been made.
This is because Section 9-(4) of the Law Reform Act which the parent statute of order *
53.of the Civil Procedure Rules specifically provides that a certiorari must be sought
w1th1n six months of the decision sought to be quashed-and not ldter.*? -

’f One may, however, take solace in the changing attitude of the High Court on ap-
plications made to it under Section 84 of the Constitution. That must be so since it would’
plainly appear that litigation for prerogative writs, though primarily intended as remedies
given to persons injured by the exercise of administrative or judicial power is prima facie .
an ineffective alternative for seeking urgent and quick relief. In fact, we predxct ‘that
prerogative writs may soon become a vexed area of conflict as the recent history of Scc-
tion 84 of the constitution illustrates. : T

. Luckily, the High Court has largely changed its perception of applications brought
to 1t under Section 84 of the Constitution. This changed attitude is 2 welcome shift from | ]
its earler position as stated in Maina Mbaclza vs Attomey G'eneral“and Kamau Kuria v_H

Attorney-General. 42

-
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An example.of this shift is the decision in- Rev. Lawyord-Ndege Imunde vs The Attorney.
General. 3 Here, the state attempted to strike out the applicant’s constitutional applica-
“tion seeking to declare an earlier conviction as null and void as it followed grave viola-
tions of his fundamental rights. The court declined to upphold the obJecnon and opined
that in view of the high duty lmposed by the Constitution (to it} it wouId hesn:ate before

limiting access to the’ ngh Court.
In view of the entlrety of the foregomg the Court of Appeal decision i in Wanyiri’s

case is for ma.ny reasons opportune

Conclusion

Quite correctly and for the reasons alluded to above the Court of Appeal’s judgment’
1s a giant step forward in the protecnon and enforcernent of’ fundamental nghts and-

freedomis in Kenya:
Briefly the decision is mormentous beééuse'it 'dembnquates ‘beyond dbub't_t_l;at: .

(1) :E'Inshﬁﬁlon of a suit by a Plaint to enforce fandarmental nghts and freedoms is a
s1mpTer albeit lengthy procedure of en.forcmg fundamental rights and freedoms.
(ii) The supremacy of the Constitution cannot be subordinated to. justify illegal con--
: finement of suspects for inordinate penods Further that Section 36 of the Criminal

. Procedure code is in'contravention of Section. 72 {(2) (b) of the Constitution.

(ifi) The police are not entitled to break any law at-all in their efforts to-detect crime.

(iv) ‘The allegations made-to Justzfy tréatroent of suspects must be examined against
concrete evidence before the: tourt, and further that courts must only make fin-
dings on"the basis of facts' Beforé ‘them. *~ - -

(v) The standard of proof where there is an allcnatmn of breach of a fundamental right
or -freedom is equivalent to that found in civil cases that is on a ‘balance of
probabﬂltles v

(vi) " The policé must not hold suspects for penods longcr r.han is al]owed by the law
without chargmg them or at least seekmg the court’s leave to hold .them longer
than' the law permits. . :

~ (vil) Compensatioii in monetary terms (i.e damages) 1s an entn:lement of a citizen-whose *
nghts are proved to have beern wolated or breached Furthefr, in appropnate cases;
punitive damages are awardable. o .

(viii) There is a right of appeal where a suit t6 enforce ﬁmdarnental rlghts and freedoms
is instituted by way of a ‘plaint, hence_there is a seeOnd chance to be heard and
as such a chance to challengt the holdmg of. the court of ﬁrst mstance.. '

That being so, the decision is a welcome development in Kenya s Constltunona]
Jurxsprudence The bighest court, has, for the first time, awarded da.mages for breach.
fundamentgxl rights and freedoms under. tb,e constitution.. It is-hoped however; that
courts will strictly adhere te the: principles it-has so. foreefully. brought-into new- life.

- Foatnotes. . . S -
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Justice J.M.. Gachuhi and the late Mr. Justice Masime). Judgement: delivered 17th March,,1993- .
2. See Cover Story, Socizty, Weekly Issue No. 16-of April.19; 1993, pp. .10 to-13; and:pp. 8 to %=,
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