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CONSUMER
NEWS

Michelle C. Liffick

Napster: The Boundary Between
Sharing and Theft '

I. Introduction

Who wouldn’t like to get something for nothing?
Most consumers would agree that, when making any
purchase, the smaller the price, the bigger the deal. But, if
the consumer isn’t paying for music, who is? According
to music industry executives, the companies in the music
industry are.

Napster was born as a means for the college stu-
dent to exchange music with his roommate, and has now
blossomed into a tool allowing over 75 million other
users to do the same B for free.? How? Basically, Napster
allows its members to download a free program that lets
them swap digitally-encoded songs (known as MP-3
files) with other users.>The only glitch is that, according
to the music industry, this exchanging and downloading
is really stealing.*

II. The Recording Industry v. Napster

Over the past year, Napster has been the defen-
dant in at least 5 cases alleging copyright infringement.®
A & M Records and 17 other record companies filed the
first lawsuit and won an injunction against Napster,
shutting down their service, in the Northern District of
California on July 26, 2000.° The court enjoined Napster
from engaging in, or facilitating others in copying, down-
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loading, uploading, transmitting, or distributing plain-
tiffs copyrighted musical compositions and sound re-
cordings, protected by either federal or state law, without
express permission of the rights owner.” However, the
Ninth Circuit Court of Appeals stayed the injunction just
two days later putting Napster back in business.®

Then, on March 5, 2001, after the United States
Court of Appeals for the Ninth Circuit remanded the
case’, the District Court again enjoined Napster from
engaging in, or facilitating others in, copying, download-
ing, uploading, transmitting, or distributing copyrighted
sound recordings.! In other words, Napster is out of
business for the moment. This ruling, requiring Napster
to stop copyrighted songs from being distributed on its
site, has been called the beginning of the end for the
company.'

The music industry is afraid of losing its
livelihood.? If consumers can use Napster to download
music without paying, why would they go somewhere
else to pay? The director of BMI Internet Operations, Bob
Grohovsky, opined that somewhere along the way we
consumers began to believe we have a right to this
music.”®Instead, according to Mr. Grohovskyj, it really is a
privilege.'

Representatives of Napster view the issue from a
decidedly different angle. According to Napster CEO,
Hank Barry, copyright laws must be balanced with the
public’s interest in sharing and building upon the creativ-
ity of others.”” Napster, according to its CEO, believes that
recording artists should be compensated and that keeping
Napster up and running will benefit artists and consum-
ers of music in the long run.'®

III. The Competition v. Napster

Napster is neither the first nor the only company
to connect consumers to their favorite music via the
Internet. In July of 1998, EMusic.com began selling digital
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downloads of music on the Internet.”” Music enjoyed
great success B at first." The numbers indicated that
consumers would eventually be purchasing music by the
millions on the web.” EMusic operates by selling sub-
scriptions to its catalog of music B Napster let its users
download music for free.2? Music CEO, Gene Hoffman,
hoped that the courts would shut down or limit
Napster’s services.? If not, it seemed inevitable that
Music, which charges its customers for music, would not
survive.?

IV. The Future of Napster, the Music Industry,
and the Internet

Moore’s Law stands for the proposition that com-
puter power doubles every 18 months.” The inevitable
growth and expansion of computer capability makes the
resolution of the Napster cases a potential bellwether of
how intellectual property law will be defined on the
Internet.* As technology improves, video games, movies
and pay-per-view TV programs could be swapped as
easily as songs.” Several on-line multimedia file-sharing
services are already being used.”* According to one
source, Hollywood quakes in its boots.”

So, what could Napster do? Before sustaining its
most recent blow, Napster proposed the idea of charging
a monthly subscription fee B just like all the other sites.?
This type of business idea signals what could become a
major shift in the way music is distributed.” The shift is
toward a subscription-based future for the entertainment
industry.®

In addition, Napster agreed to its first out-of-court
settlement with TVT Records during the first month of
2001.' TVT Records filed its copyright infringement
action against Napster in June 2000.* Though all terms of
the settlement agreement were not made public, the
settlement does allow users of Napster to swap songs
copyrighted by TVT.*In addition, the president of TVT
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Records, Steve Gottlieb, will act as an advisor to
Napster.>*

Napster, in early 2001, began trying to recruit
other major labels.” But, Napster has a tough road ahead
as a result of the legal and philosophical war over the
online service which has been raging over the last year or
s0.* Napster must, in order to make peace with those
who have called it theft prove to the rest of the music
industry (and, apparently, to the federal courts of Califor-
nia) that it has good intentions AND can make money for
the artists and companies in the industry.”

V. Conclusion

For now, the road ahead of Napster is uncertain at
best. Unless a settlement is reached in the interim, the
case will go to trial in the United States District Court for
Northern California sometime during the summer of
2001. The focus of this summer’s trial will likely be on
the amount of damages — certain to be huge — if the
issue of liability for copyright infringement has been
resolved against Napster.*
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