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Abstract

The high ratification levels of International Labour Organization (ILO) core
child labor conventions and related provisions among sub-Saharan African coun-
tries should be reflected in significantly reduced incidence of child fabor in the
region. However, observed trends identify this region with the highest incidence
of child labor and a slower reduction rate. The key question addressed in this
paper is, what explains the puzzling counterintuitive high incidence of child labor
despite high ratification rates of core ILO child labor conventions? This paper
argues that the incentive spectrum of the key decision makers — the political elite
— appears 10 be a key factor in explaining the observed outcome with respect to
the limited enforcement of those conventions.

I. Introduction

Despite high ratification levels of the key International Labour Organization
(TLO) provisions on core child labor standards and the proliferation of bilateral
and regional trade agreements within sub-Saharan African countries,' an unex-
pected pattern of a high incidence of child labor in these countries has emerged.?
Ratification of international conventions is designed to condition countries to ob-
serve and implement the provisions enshrined in the convention though domesti-
cation in the national laws. This is expected to trigger outcomes that reduce the
incidence of child labor and thereby improve the welfare of children. The
counter-intuitive observed trends identify the need to investigate the conditions

*  Caiphas Chekwoti, PhD, Trade Policy Expen, Trade Policy Training Centre in Aftica {trapca),
ESAMI, Box 3030 Arusha, Tanzania, www trapca.org,

I See Ratifications of C182 - Worst Forms of Child Labour Convention, Inr’L Lasour Org., http://
www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB: 1 1300:0::N0O:11300:P11300_INSTRUMENT
_ID:312327:N0O (last visited Nov. 6, 2014).

2 InT'L Lasour Orc., MARKING ProOGRISS AGAINST CHiLp Lasour: GLosal ESTIMATES AND
Trenns 4 (2013) [hereinafter Procress AcainsT Crinn Lasour].
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that characterize the enforcement mechanisms of the regulations associated with
these trends. Enforcement of regulations at national and sub-national levels is
likely to be driven by the effectiveness of the rule of law and the incentive spec-
trum of the enforcement decision-making body. The paper seeks to explain the
extent to which political interests of the key decision-makers may explain the
observed high ratification levels with relatively high incidence of child labor
across a sample of sub-Saharan African countries. In an effort to draw insights on
potential explanations for this outcome, this paper examines the implications of
the regional trade agreements and ratification of the key ILO child labor provi-
sions on the incidence of child labor in sub-Saharan African countries.

II. Background

“Child labor is a persistent human rights phenomenon in many developing
countries” * and particularly more pronounced in sub-Saharan Africa despite ef-
forts being made to eliminate it at national and international levels, further de-
tailed in the second section. Partly, political support for child labor restrictions is
often weak in countries in which persistence has been observed.# This may ex-
plain the limited enforcement of the ratified child labor regulations. Interestingly,
most of the sub-Saharan African countries do have national regulatory
frameworks in place aimed at mitigating child labor.5

Child labor is of greater concern when one considers its pernicious impact on
the child’s future potential. Children subjected to work which, by its nature or in
the conditions under which it is carried out, harms, abuses and exploits the child,
or deprives the child of an education.® The practice is most prevalent in agricul-
ture, transport, mining and related sectors, fishing, construction, the urban infor-
mat sector, domestic service, trafficking, and commercial sexual exploitation of
children.”  Globally, the picture is more promising. Global trends illustrate a
clear picture of the outcomes, both in the efforts and impact of mitigation mea-
sures. Within slightly more than a decade, a downward trend in the proportions
of children in employment has been observed, as reflected by the TLO 2013 re-
port on the meidence of child labor.® Figure 1 illustrates the observed trends in
incidence of child labor on a global scale over the period from 2000 to 2012.°
There has been a marked reduction from 23 percent in 2000 down to 16.7 percent

3 Matthias Doepke & Fabrizio Zilibotti, Internaiional Labor Standards and the Political Economy of
Child-Laber Regulation, 7 ). or thHE Eur. Econ. Ass'™s 508, 508 (2009).

4 1d.

3 See U.S. Die’r or Lasor, Bureau oF INT'L LABOR Arramrs, 2012 FiINDivGs oN THE WorsT
Forms or Cron Lasor 125, 278, 3660, 422, 483, 521, 675, 726, 766 (2013).

% Convention Concerning the Prohibition and Immediate Action for the Elimination of the Warst
Forms of Child Labor (ILO No. 182), open for signature June {7 1999, 2133 U.N.T.S. 16] (cniercd into
force Nov. 19, 2000).

7 TLO, International Programme on the Elimination of Child Labour (ILO-IPEC), April 2009, qvail-
able ar hitp:fiwww ilo.orgfipecinfo/product/download.do?type=document&id=997(.

8 Procriss AGAINST CHILD LABOUR, supra note 2, at 3.
9 1.
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as of 2012.7° This translates to a 7 percent reduction in the global proportion of
children in employment globally,!!

Figure 1: Global Trends in Child Labor
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Similarly, it can be observed that child labor — in particular, children engaged
in hazardous work — experienced a roughly 6 percent reduction over the 2000-
2012 period respectively.'3 This implies that the global campaign towards elimi-
nating the worst forms of child labor could be bearing fruit and consequently
reinforces the need for a more concerted effort at both global and regional levels
to reach this goal.

Broken down by region, the proportion of children in employment, illustrates
an interesting trend, shown in Figure 2. Although there has been a general reduc-
tion in the proportion of children in economic activity between 2000 and 2012,
the incidence of children in economic activity is relatively high in sub-Saharan
Africa at 26.2 percent when compared to 10.1 percent and 8.6 percent in Asian
and Latin American countries respectively.’* This makes sub-Saharan Africa
stand out on the matter of child labor,

10 1f

L 78
12 12

13 14,

14 ¥acouba Diallo et al., Ine'l Programme on the Elimination of Child Labor, Global Child Labour
Trends 2008 jo 2012, ILQ, 1, 5 (2013).

Volume 12, fssue | Loyola University Chicago International Law Review 61



Child Labor & Ratification of Trade & lLabor Provisions in Sub-Saharan Africa
Figure 2: Fmployment Characteristics of Child Labor
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Statistics identify the prevalence of child labor in unpaid family settings.?®
This appears to follow the logic that poorer households constrained by tight
budgets see child labor as a natural, feasible alternative to cxpensive hired labor.
This is cvident for both boys and girls with a disproportionate 68 percent of
employed children working in unpaid family settings compared to 22 percent
working in paid cmployment. 17

Surveys conducted by the U.S. Department of Labor in 2012 do not show any
significant difference in the incidence of child Yabor across a sample of sub-
Saharan countries.’® This lack of diffcrence is apparent in those working and
those who combine work and school.”

Figure 3: Distribution of Child lahor Across Selected African Countrics in
2012
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Saurce: US Depuartment of Labor™?

A question that ariscs is whether or not a child’s background plays a part in
determining whether that child will enter the child labor force. To answer (his
question some economelric analysis would be relevant. However, a simple graph-
ical presentation highlights poverty as having a significant impact on the inci-
dence of child labor2! Poorcr houscholds are more likely to have a higher

16 Jd. at 15.
7 id.

18 See U5, D' or Lasor, Burnau or ve'r. LAnor Artams, 2012 TinownGs on T WORST
Forms or Ciorp Laror 125, 278, 366, 422, 483, 521, 675, 726, 766 (2013).

19 14,
20 14,
2l TGlizabeth T). Gibbons et al., UnNiTen NATIONs CHipwren’s Funee, CHILE Lanour, EDUCATION ARND

THE PrmvcLE or Non-Discrimimearion 1§ (UNICEF Division of Palicy and Planning Working Paper,
2003).
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proportion of children providing labor in the family businesses or farms.22 Pov-
erty ranks as the greatest reason that children enter the child labor pool with
about 45 percent contribution to the child labor pool.2? This is corroborated by
the stark 30 percent margin between rural and urban backgrounds. 24 In typical
sub-Saharan family setups, the rural households are more likely to be located in
poorer peasant communities where child labor is seen as a cheap source of the
much needed labor input in the family garden.?s

Age and gender do not appear to have a major influence on the incidence of
child labor.26 However, the caretaker’s level of education is seen as an important
factor in determining the likelihood that the child will be utilized as a source of
labor.27 More educated caretakers are more likely to prioritize education for the
child, thereby limiting the probability that the child will enter the workforce,
ensuring the child is able to attend school and learn.28

The correlation between child labor incidence and poverty levels is very
high.?? As observed earlier, poorer households are more likely to be associated
with high child labor incidence.?® This implies that one important policy solution
to reducing child labor incidence requires initiatives that improve household in-
come opportunities. This is affirmed by one stark remark by Shumba of FACT
Zimbabwe, IRIN (2012) who notes, “But for as long as households have poor
and unreliable sources of income, and there are many child-headed families and a
dependency on cheap labor, it will be difficult to eliminate the problem.”?!

22 See id.
23 See id.
24 .

25 See Keith E. Maskus, Should Core Labor Standards be Imposed Through International Trade
Policy? (The World Bank Dev. Research Group, Policy Research Working Paper No. 1817, Aug. 1997),
available at hup:flwww, wds worldbank.org/exiemal/default/WDSContentServer/W DS P/IB/2000/02/24/
000009265_3971110141359/Rendered/PDF/multi_page . pdf.

26 See Gibbons ef al., supra note 21.
27 See id.

B Seeid at 11-12.

29 See id. at 11,

30 See id.

31 Zimbabwe: Child Labour onm the Rise, TIRIN (Feb. 24, 2012), hep:/iwww.irinnews.org/
printreport. aspx Treportid=94939,

64 Loyoela University Chicago International Law Revicw Volume 12, Issue 1



Child Labor & Ratification of Tradc & Labor Provisions in Sub-Saharan Africa

Figure 4: Child Labor Background Characteristics
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We can observe [rom the diffcrent background characteristics of child [abor
that income and education of the caretaker play a signilicant role in the incidence
of child labor.3? Initiatives that enhance (he availability of affordable education to
communities can have a signilicant positive impact on the reduction of child
labor incidence in the future. Educated children are more likely to support the
education of their future children as educated parents.™ Likewise, education can
have positive impacts on the income potential of the future parents reinlorcing
the positive impact on child labor incidence over (ime.*>

ITI. Docs legislation matter?

In an cffort to reduce child labor incidences, there has been a concerted move
to ensure that ILO member states ralily the key child Iabor provisions — 1LO core
convenlions No. 138 on minimum age, adopted in 1973, and No. 182 on the
worst Torms on child labor, adopted in 1999.%¢ The motivation is derived from
the perception that higher observed incidences could be attributed to the absence
or limited use of enforceable regulatory instruments specilic Lo child labor.?7 In-
terestingly, within a decade most of the sub-Saharan African countries ratified

32 Gibbons et al., supra note 21.
B See id.

34 See id. at 11-12.

35 See id.

3 1.0 Conventions and Recommendations on Child Labove, INT’L Lapour Owe., hip:/
www.ilo.argfipee/facts/ILOconventionsonchildtabour/lang—en/index.htm (last visited Nov. 9, 2014).

3 Maskus, supra note 25.
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the key ILO child labor provisions.®® All sub-Saharan African countries have
ralilied at lcast one of cither Conventions 138 or 182 as illustrated in Figure 5.7

Figure 5: Ratification of 1.0 core Conventions on Child Labor
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Source: ILO website.

Except for the nine countries that ratified TLO Convention 138 before 1995,
most counlries ratified it after 1995, with the majority after 2000.4! This is con-
trasted with the highest incidence of child labor 1n these countrics.#? Tmmediately
after adoption, the number of African countries ratifying Convention 182 was
impressive, with forty-tive of the fifty-two ratifying by 2004.1% This is confirmed
by Boockmann, who found no correlation between ratification and incidences of
child labor."

The U.S. Depariment of Labor’s Burcau of International Affairs carries out
periodic surveys and evaluations on the stalus of child labor and existing regula-
tions to minimize the incidences.*™ In its 2012 report on the findings on the worst
forms of child labor for a selected number of African countries, the Department
of Labor observed minimal advances in cfforts to eliminate the worst orms of
child labor.4¢ They observed gaps in legislation and enforcement efforts.#7 Labor

3B See InT'1. Larou Ora., supra note 1; see also Ratifications of C138 - Minimum Age Contention,
Ibr'n Larour Owra., avadable at hup/www.ido.org/dynmormlex/en/f7p=1000:11300:0:N0:1 1300;
P11300_INSTRUMENT _ID:312283 (last visited Nov. 9, 2014).

39 See Ratifications of C182, InT's, arour Ong., supra note 1; see also Ratifications of C'138, T’
Lapour Orc., supra note 38,

10 Seq Ratifications of C182, INT'L Lagour ORG., supra note 1; see also Ratifications of C138, Tnr'L.
Lasour ORG., supra note 38,

41 Ratifications of CI38lwr’L Eanour Owra., supra note 38.

12 Yacouba, supra nole 14, at 5, 15,

43 Ralifications of C182, Int*i. Lasour Owd., supra note 1.

M See generally Besnhard Boockmann, The Ratification of 1LO Conventions: A Failure Time Analy-
sis, (Centre for Buropean Coemomie Research (ZEW) Discussion Papers, Vol. 13, No. 3), availuble ar
hitp:/feconstor.cu/bitstreany/10419/24360/1/dpOGid . pdf.

45 Findings on the Worst Forms of Child Labor, United States Department of Lahor, hitp://
www.dol.govfilab/reportsichild-labor/findings (last visited Nov, 10, 20143,
46 4.
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inspections that should be routine seem to leave out the majority of the popula-
tion, particularly in rural arcas where children are subjected to hazardous forms
of agriculture and domestic service.*®

Information gleaned from the country reports confirms the adoption and ratifi-
cation of international conventions and selected laws on child labor and educa-
tion, but also highlights evidence of significantly worse forms of child labor and
insufficient enforcement of ratified labor laws.#® Figure 6 provides the ratifica-
tion status of selected African countries. The summary shows that several coun-
tries have existing regulatory framework in place to combat the child labor
problem. This is in line with the information regarding the high ratification levels
for the ILO core labor conventions discussed earlier. One could conclude that
adequate legislation exists to tackle the problem of child labor in the countries
exhibiting the highest incidence levels for child labor. In effect, this rules out the
lack of legislation as a potential explanation for the high levels of c¢hild labor
incidences.

47 Id.
48 fd.
9 1d.
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Figure 6: Ratification Status of the Key Child Labor Provisions
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In line with the expected outcome, the high level of ratification should be
positively correlated with lower incidence of child labor. However, current statis-
tics rank sub-Saharan Africa as a region with the highest child labor incidence.>!
This begs the question as to whether ratification for sub-Saharan African coun-
tries presents an effective obligatory instrument or if it is treated as another for-
mality. There is no question that legislation is essential in addressing child labor
problems. The intended objective of reducing the prevalence of child labor re-
quires that child labor provisions be coupled with effective policies and pro-
grams. It is one thing to have a good regulatory framework but it is another to

30 Findings on the Waorst Forms of Child Labor, supra note 45,

31 Eric V. Edmonds and Nina Pavenik, feternational Trade and Child Labor: Cross-Country Evi-
dence 18-19 (Nat’l Bureau of Econ., Research, Working Paper No. 10317, 204), available ar htp:f/
www.nber.org/papersfw 10317,
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have an effective regulatory framework. The former is a necessary condition and
the latter necessitates that a rigorously enforced monitoring mechanism is imple-
mented. One of the identified challenges associated with 1LO conventions is that
conventions do not adequately compel change because enforcement relies on
moral force.>?

IV. FTAs and Child Labor

Complementing the increasing proliferation of FTAs, at bilateral and regional
levels, are trade reforms that are perceived to enhance intra-member trade. There
are two potential feasible implications of FTA-induced trade activity on child
labor. If the trade reforms trigger an increased demand for child-labor-intensive
exportable goods, increased demand for child labor follows.5* This is reinforced
by the fact that increased wages from the exportable goods reduces the return on
schooling and as a result increases the likelihood of child labor.5* The flipside is
that the FTAs can be associated with an increased income level for the house-
holds involved in the supply chain of an exportable product whose prices has
gone up.3® The FTA consequently reduces child labor and increases child lei-
sure.>® This theory is supported by the findings of Edmonds & Pavenick concern-
ing work on Vietnam rice.3?

Above all, FTAs can be important vehicles for providing a platform for rein-
forcing a drive towards enforcement of child labor eradication policies for mem-
ber states.”® This can be seen in the conditional and promotional provisions
provided in the United States’ African Growth and Opportunity Act or the Euro-
pean Union’s Economic Partnership Agreement negotiations that have been as-
sessed to have better outcomes concerning eradication of child labor. The
challenge is that these policies may disadvantage children in tradable sectors.
However, the conditions of the children in non-tradable sectors will not change

There are vague references to child labor provisions in the major regional inte-
gration agreements with sub-Saharan Africa. The Common Market for Eastern
and Southern Africa ("COMESA™), signed in 1994, states in Article 143 that,
“The Member States shall promote close co-operation between themselves in the
social and cultural field particularly with respect to: (a) employment and working

52 Elizaheth B. Chilcoat, Pinkie Promises or Blood Qaths? Using Social Clauses in U.S. Free Trade
Agreements to Eradicate Child Labor, 7 Wasn. U. GLonaL Stun. L. Rev. 307 (2008), available ar hup:/
/openscholarship.wustl.edu/law_globalstudics/vol7/iss2/6.

33 Edmonds and Pavcnik, supra note 51, at 3-6.

3 Ranjan Ray, Child Labour and Child Schooling in South Asia: A Cross Country Suudy of their
Determinants (The Auvsiralian National University, Ausiralia South Asia Research Centre, Working Pa-
per 2001-09), available at https://crawford anu.edu.aw/acde/asarc/pdf/papers/200 H/WP2001_09.pdt.

55 Edmonds and Pavcnik, supra note 51, at 2-3.
56 fd.
ST I at 1313,

58 Matthias Docpke & Fabrizio Zilibotti, Do Jnternaiional Labor Standards Conlribute to the Parsis-
tence of the Child-Labor Problem?,15 J. Econ. Grown 1, 2 (2010},
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conditions; (b) labor laws.”5® There is no clear child labor provision embedded in
this provision because the COMESA agreement focuses on employment coopera-
tion.%¢ The Economic Community of West African States (“ECOWAS™) makes
reference to labor laws without any direct reference to child labor.8!' This thought
is captured in Article 61(2)(b) of ECOWAS, which states, “harmomize their labor
laws and social security legislations;” however it does not mention anything that
concerns child labor laws.62

However, there is clear reference to the ILO convention 138 in the Southern
African Development Community’s (“SDAC”) Charter of Fundamental Social
Rights. Article 7 in the Charter of Fundamental Social Rights in SADC mentions
creating an environment consistent with TLO convention 138.6* Similarly, the
East African Community Common Market Protocol, signed in 2009, makes spe-
cific reference to the abolition of child labor, particularly referring to the worst
forms of child labor in Article 39(3)¢e).54

VY. Role of Political elite and the ‘dilemma’

High ratification levels and limited enforcement mechanisms coupled with
high poverty levels amplify the importance of the crucial support from the politi-
cal elite.®® Improved enftorcement of existing provisions for child labor requires
political will. Likewise, design, prioritization, budget allocation and implementa-
tion of poverty-reducing initiatives depend to a great extent on the support of the
political elite.s¢

However, there is one big challenge for the political elite that presents a di-
lemma. The incentives of the political elite to pursue initiatives that enhance the
income opportunities of households can be reduced by political uncertainty.57
The perceived threat of economically independent households not toeing the line
of the political elite appears to diminish the incentives of the political elite to
pursue income improving initiatives for households.® This creates potentially
uncertain future private benefits as a result of pursuing income improvement
initiatives.®®

59 Treaty Establishing the Common Markel for Eastern and Southern Africa, art. 143, Nov. 3, 1993,
33 ILM 1067, 1104 [hereinafter COMESA Treaty).

60 Id.

41 Treaty of the Economic Community of West African State, May 28, 1975, 14 ILM (200 [hereinaf-
ter ECOWAS Treaty).

62 14,

63 Charter of Fundamental Social Rights in SADC, art. 7, August |, 2003, available ar huplf
www sade.int/files/6613/5292/8383/Charter_of_the_Fundamental_Social_Rights_in_SADC2003.pdf.

% Protocol on the Establishment of the East African Community Common Market, art. 39(3), Nov.
20, 2009, available at htep:/fwww cac.intfindcx. phploption=com_docman&Itemid=226.

65 Frangois Bourguignon & Thierry Verdier, The Simple Analytics of Elite Behaviour Under Limited
State Capaciry, (UNU-WIDER, Working Paper No. 2010/104, 2010),

66 fd.
67 fd.
6% fd.
o fd.
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If a politician i1s unsure whether households that realize income improvements
will be appreciative enough to support the political agenda of the politician, then
the politician is bound not to prioritize income-generating initiatives.”® This is
likely to be reinforced by a scenario in which the voting patterns of the house-
holds in election cycles are highly correlated with monetary handouts to voters.”!
Naturally, higher income households become more expensive to win through
monetary handouts and become more likely to be a difficult group for the politi-
cian to deal with.7? The question is then, why would a politician pursue initia-
tives that improve the income potential in the future if that approach will work
against the expected private interests of the politician? The one obvious case in
which this would happen is if the politician is benevolent.

Judging by the observed voting patterns during election cycles in most sub-
Saharan African countries that are dominated by monetary handouts to the elec-
torate, it can be inferred that politicians who are not benevolent would not have
any incentive to pursue initiatives that improve the income levels of the honse-
holds.”® Additionally, high levels of poverty coupled with huge resource poten-
tials and high levels of corruption within the public sectors of sub-Saharan
countries reinforce the perception that non-benevolent politicians are more likely
to maintain the status quo.™

Voters’ appeal and support for a particular political group or politician appears
to be intricately linked to monetary incentives.” This breeds a particular type of
behavior among both politicians and the electorate in which the central decision
instruments are monetary handouts. This is particularly pronounced during the
election cycles. To politicians, winning elections implies securing adequate elec-
tion cash amounts to use as bait to win the electorate’s support and votes,”® Val-
nerability of the electorate then becomes an important factor in winning elections
for politicians. Given the high proportions of the electorate who are poor, the
political elite may not have any incentive to change the status quo and change the
electioneering practice game if it may increase political uncertainty. This rein-
forces a vicious cycle that perpetuates high levels of poverty among the popula-
tion and, by implication, a higher incidence of child labor.”” Given this scenario,
the efficacy of the laws on child labor may be very limited since enforcement is
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likely to be very weak.”® No political elite would be keen to rock the boat and
complicate the election framework already in place.

Another aspect that appears to reinforce the political elite’s dilemma is cap-
tured in terms of intra-generational interests.” It is observed that most members
of the elite send their children to elite private schools while the children of poorer
families go to public schools.®° Improvements in public schools through adequate
budgetary allocations translate into a higher number of potential future skilled
employees.®' This might increase job competition for the children of the political
elite in future. To minimize this potential threat, the elite may not be keen to
altocate adequate funding to the public schools.®? There is no clear empirical
finding supporting this claim but the observed patterns seem to give credence to
this perception.

V1. Conclusion

Child fabor elimination is a question of political choices. It is important to
recall that once a country has ratified an ILO Convention, it has an obligation to
report regularly on the measures it has taken to implement it. However, child
labor driven by desperate circumstances requires interventions that reduce the
desperate circumstances such as improving the living conditions of the poor.

Given that the political elite in sub-Saharan African countries are needed to
pursue initiatives that reduce the desperate circumstances of the electorate, a per-
tinent question remains as to whether it is in the interest of the political elite. This
on-going dilemma highlights the role of political elites in shaping the outcomes
of the child labor fight at global, regional, and national levels, This paper elicits
the need for more empirical research regarding the impact of political choices on
enforcement and implementation of existing regulatory framework on child
labor.
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