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DOWNLOADING THAT
12-TRACK ALBUM COULD

COST YOU $360,000:1

EXPLORING HOW THE
PRO-IP ACT WILL AFFECT

THE CONSUMER
by CHRISTY O’BERRY

Minnesota mother, Jammie Thomas, was sued by a record company for
downloading 24 songs, which cost less than $54 on a commercial site,

and making them available to others through a peer-to-peer online file-sharing
program.2 Based on a jury instruction, which made electronic distribution on a
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peer-to-peer network a violation of the copyright owners’ exclusive right of
distribution, “regardless of whether actual distribution has been shown,”
Thomas was penalized with damages upwards of $222,000.3

Typically, a person who illegally downloads songs for their own enjoyment or
personal use, a personal use infringer, is unaware of the penalties for illegally
downloading songs and, therefore, the penalties do not serve as a deterrent.4 In
fact, among those questioned, the biggest deterrent to illegal downloading was
the potential for inadvertently downloading computer viruses.5 Several of the
participants that admitted to illegally downloading songs said that they later
purchased the album or later attended live shows.6 Should a personal use in-
fringer be penalized for downloading a song when they later purchased the
album or supported the artist in another way?

On October 13, 2008 former President George W. Bush signed into law the
Prioritizing Resources and Organization for Intellectual Property Act of 2008
(PRO-IP Act or Act).7 The Act increases the power of the federal government
to protect intellectual property owners by creating a new position, the Intellec-
tual Property Enforcement Coordinator, commonly referred to as the “IP
Czar,” who will oversee and coordinate domestic and international enforce-
ment activities.8 Additionally, the Act increases penalties available in civil cases
against trademark counterfeiters.9
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Intellectual property covers a range of products, including patents, trademarks,
and copyrights.10 Certainly, the big issue with counterfeit patents and trade-
marks is the health and safety of the consumer when purchasing counterfeit
pharmaceuticals, electronics, and auto parts.11 However, when it comes to
copyright protection in the digital age, where music downloading is the norm,
the law has been crafted in a way that protects big business rather than the
consumer because it does not differentiate between the personal use infringer
and the large-scale infringer, who illegally downloads songs, copies them, and
sells them in the marketplace.12

Prior to the enactment of the PRO-IP Act, the Recording Industry Association
of America (RIAA), whose goal is to “foster a business and legal climate that
protects the authors of original works in music,” seemed to be concerned with
digital music piracy by the personal use infringer over the large-scale in-
fringer.13 In an attempt to stem illegal downloading, the RIAA began suing
individuals that were illegally downloading music.14 In fact, in just over five
years the RIAA sued over 35,000 individuals for illegal downloads.15

After suing several single mothers, a dead person, and a 13-year old girl, the
RIAA realized that lawsuits against the individual infringer were not an effec-
tive or efficient deterrent of internet music piracy.16 The RIAA, however, did
view the PRO-IP Act as an effective deterrent because, through the PRO-IP
Act, the government acts as the watchdog and enforces IP rights.17

A copyright protects authors of “original works” for a fixed period of time,
conferring exclusive rights on the copyright holder. Original works include
literary, dramatic, musical, artistic, and other works.18 A work is created when
it is fixed in a tangible medium such as a recording.19 Copyright infringement,
or creating counterfeit works, is the unauthorized use of a copyrighted work, in
a manner that violates one of the copyright owner’s exclusive rights, such as the
right to reproduce or perform the copyrighted work, or to make derivative
works.20 Fair use is a defense to infringement that allows limited use of copy-
righted material without requiring permission from the copyright holder.21

Part of the PRO-IP Act focuses on increasing penalties for copyright infringe-
ment.22 Statutory damages for the infringer, whether a personal use infringer
or large-scale infringer, can be in the range of $750 to $30,000 for download-
ing a song that costs one dollar.23  Neither the copyright law nor the PRO-IP
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Act differentiates between the personal use infringer and the large-scale
infringer.24

The Electronic Frontier Foundation and Public Knowledge, two non-profit
organizations that work to protect the public’s interest in the digital age, argue
that the Act goes too far to protect big business at the expense of the casual
downloader and creates civil penalties that far outweigh the offense.25 Other
critics argue that copyright law should be crafted to encourage professional and
amateur creativity while protecting the profits of the copyright holder, striking
a balance between the needs of the artist and the interests of the consumer.26

It is clear that the author of the PRO-IP Act, Senator Patrick Leahy, and the
Act’s supporters were concerned with protecting the public from counterfeit
goods and preventing the theft of intellectual property for commercial advan-
tage or activity rather than going after personal use infringers.27 However, the
broad language of the Act leaves open the potential for abuse because the Act
does not make clear the reach of the term “commercial activity or
advantage.”28

One of the most controversial, and as yet untested, provisions of the Act is the
expansion of government power to seize equipment involved in making, or
equipment with the potential for making, counterfeit goods.29 Section 102 of
the Act authorizes the government, in a civil action, to order the impounding
of all means by which copyright protected material can be reproduced.30 Read
broadly, this provision could include a personal computer that was used to
download one copyrighted work, be it a song or a movie.31

With the first 100 days of his Presidency behind him, President Barack Obama
has yet to appoint the “IP Czar,” despite pressure from several senators that
backed the Act, which means it is unclear what the role of the “IP Czar” will
be and even more what impact this Act will have on the protection of intellec-
tual property.32 Intellectual property has been called the “petroleum of the
21st century,”33 and the “lifeblood of our economy,” therefore making its pro-
tection an increasing government concern.34
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