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RICCI V. DESTEFANO:
DISPARATE IMPACT AND

TITLE VII IMPLICATIONS ON
EMPLOYMENT

by BILL SCHRAMM

On June 29, 2009, the Supreme Court overturned then Judge Sotomayor’s
decision in Ricci v. DeStefano (Ricci), holding that the city violated Title

VII of the Civil Rights Act of 1964, which was intended to prevent discrimina-
tion.1 In so holding, the Court gave employers and employees a new standard
for evaluating employment promotion examinations.2

Additionally, the Court’s decision changed how employers will attempt to
avoid employees’ potential discrimination claims.3 Therefore, Ricci may have a
widespread impact on civil rights issues.4  If dissenting Justice Ginsburg’s pre-
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diction holds true, however, the opinion “will not have staying power” because
Congress may pass legislation to change these implications in the near future.5

A DIVIDED SUPREME COURT RULES IN FAVOR OF THE NEW HAVEN

FIREFIGHTERS

In 2003, 118 New Haven firefighters took a written and oral promotional
examination.6 Though the tests were “carefully constructed,” white and His-
panic candidates scored significantly higher than black candidates.7 If New
Haven accepted the results, the city would promote almost exclusively white
candidates.8

Instead, the city rejected the results.9 Thereafter, 18 firefighters – 17 white and
one Hispanic – filed a lawsuit against the city of New Haven.10 These candi-
dates alleged that, by not certifying the promotion test results, the city violated
the Equal Protection Clause of the 14th Amendment and Title VII.11

The plaintiffs alleged a disparate treatment claim,12 one of the two kinds of
Title VII claims.13 Disparate treatment claims are those that are intentionally
discriminatory.14 Disparate impact claims, conversely, have a disproportion-
ately adverse effect on minorities despite the fact that they are not intentionally
discriminatory.15

The Court granted summary judgment for the firefighters and held that by
discarding the test results, the city violated Title VII.16 In holding for the
firefighters, the Court noted, “fear of litigation alone cannot justify an em-
ployer’s reliance on race to the detriment of individuals who passed the exami-
nations and qualified for promotions.”17 This meant that the city could not
discard the test results simply to avoid a potential disparate impact claim.
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New Haven firefighters celebrate after the Supreme Court ruled in their favor.18

The Court further held that Title VII does not prohibit an employer from
taking into account how to fairly design a test for all individuals, regardless of
their race, before the employer administers the test.19 However, in order to
justify abandonment of the test results, the employer must show a “strong basis
in evidence” that the employer would lose a disparate impact suit brought by
employees who did not pass the test.20

In her dissent, Justice Ginsburg noted that Congress enacted Title VII in order
to include those who were previously kept out of the workforce.21 Conversely,
she thinks the Ricci decision makes inclusion more difficult for these very
groups.22 While sympathetic to the firefighters, she noted, “concern about ex-
posure to disparate-impact liability, however well grounded, is insufficient to
insulate an employer from attack.”23

CIVIL RIGHTS ACTIVISTS’ REACTIONS

Echoing the beliefs of many civil rights groups, the National Association for
the Advancement of Colored People (NAACP) states that Ricci “is a step back-
ward for equal opportunity in employment.”24 The NAACP expresses disap-
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pointment in the Court’s decision “to create a new flawed legal standard.”25

Similarly, the Lawyer’s Committee for Civil Rights states, “With this decision,
the Court has endangered critical equal employment opportunity safeguards
that have been in place for decades to encourage employers to utilize tests that
are both fair and effective.”26

Rep. Eleanor Holmes Norton, D-D.C., former chair of the Equal Employ-
ment Opportunity Commission, pledged her dedication to the Civil Rights
Act’s intent, stating she will introduce a bill to overturn the Supreme Court’s
decision.27 According to Rep. Norton, the Court’s decision goes against the
policy of Title VII, which was to encourage employers to correct their own
practices and to avoid, rather than invite, litigation.28 As a result of Ricci, she
believes “the Court invites employers to stare discrimination in the face and
keep walking, to their peril.”29

EMPLOYER IMPACT

In the aftermath of Ricci, it is clear that an employer may not discard a test
solely because it may have an adverse impact on minorities.30 Thus, an em-
ployer must use the test results regardless of the impact on a minority group
unless: (1) there is strong evidence that the result is not job-related and consis-
tent with business activity or (2) there is powerful evidence that another test
would have had less of a disproportionate impact on that group.31

Ricci thus presents a difficult Title VII situation for employers. If employers
use the results of a test that has disproportionate results, they may face a dispa-
rate impact suit. However, if the employers discard the same results, they may
be subject to a disparate treatment suit.32

Therefore, according to Loyola University Chicago School of Law Professor
Michael Zimmer, “[Ricci] is a trap for the unwary.”33 If employers take into
account the risk of disparate impact, they have to do it before they administer
the test, not after they receive the results.34 The new standard will make it
more difficult for employers to discard the results of tests once they are admin-
istered, even if there is a disproportionate and negative impact an a racial
group.35
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THE FUTURE OF TITLE VII

As Ricci indicated, there is a recurring conflict in Title VII.36 It can be difficult
to avoid disparate impact without intentionally discriminating against others.37

This potential conflict has not gone unnoticed.  Justice Scalia wrote in his
concurrence, “The resolution of this dispute merely postpones the evil day on
which the Court will have to confront the question: Whether, or to what ex-
tent, are the disparate impact provisions of Title VII of the Civil Rights Act of
1964 consistent with the Constitution’s guarantee of equal protection.”38

Though Title VII lives on for the present, employers and employees are faced
with difficult disparate impact standards and new challenges because of Ricci’s
reinterpretation of the law.
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