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CONSUMER NEWS

Second Circuit Shuts Down New York's
Airline Passenger Bill of Rights

By Thomas A. McCann*

The U.S. Court of Appeals for the Second Circuit has struck
down New York State's highly touted Airline "Passenger Bill of
Rights" law, thwarting efforts by New York and several other states
to improve how airlines treat their customers during tedious and
interminable flight delays.'

The New York state law was the strongest effort yet to
improve the plight of the nation's harried airline customers, who have
faced record delays in U.S. airports over the last two years, often
having to wait hours in cramped terminals or on the plane itself
before their flights finally take off or are cancelled. However, the
Second Circuit ruled on March 25 that only the federal government
has the power to regulate service standards on the nation's air
carriers, and that any state legislation attempting to address the
problem is null and void.3

The decision has produced relief for the airline companies and
their lobbying group, the Air Transport Association of America, but
has sparked anger among consumer rights activists and legislators in

J.D. Candidate, May 2008, Loyola University Chicago School of Law;
Master of Science in Journalism, 2001, Northwestern University; Bachelor of
Science in Journalism, 1999, Northwestern University.

1 Cara Matthews, Courts Say No to Airline Passengers'Rights Law, GANNETT
NEWS SERV., March 26, 2008.

2 Frank Ahrens, Court Rejects Air Travelers Bill of Rights, WASH. POST,

March 26, 2008, at D03.
3 Air Transp. Ass'n of Am. v. Cuomo, No. 07-5771-cv, 2008 WL 763163, *6

(2d Cir. March 25, 2008).
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at least nine other states who were drafting similar legislation for
their own constituents.4

The New York State Passenger Bill of Rights ("PBR") was
the legislative response to a major debacle at John F. Kennedy
International Airport on Valentine's Day 2007, when JetBlue
Airways stranded thousands of passengers on parked planes for up to
ten hours during an ice storm. 5 Passengers complained of receiving
no information from pilots or flight attendants about the
circumstances outside, and staff on some planes refused to hand out
food or water even though some passengers were diabetic. 6

The New York legislation, sponsored by State Sen. Charles J.
Fuschillo Jr. and State Assemb. Michael N. Gianaris, mandated that:

1)Whenever airline passengers have boarded an aircraft and
are delayed more than three hours on the aircraft prior to
takeoff, the carrier shall ensure that passengers are provided
as needed with:

(a)electric generation service to provide temporary
power for fresh air and lights;

(b)waste removal service in order to service the holding
tanks for onboard restrooms; and

(c)adequate food and drinking water and other
refreshments.7

The New York law also required that all airline carriers in the
state display clear and conspicuous contact information for lodging
consumer complaints, including written explanations explicitly
outlining these rights. The law also required that the airline
companies publicize the existence of New York's newly created
Airline Consumer Advocate's office.9 The Advocate's office, in

4 Matthews, supra note 2.

5 Passengers Trapped on Runway for Eight Hours, CNN.CoM, February, 15,
2007, available at http://www.cnn.com/2007/TRAVEL/02/15/passengers.stranded/
index.html (last visited April 20, 2008).

6 1d.

7 N.Y. Gen. Bus. Law § 251-g(1).

8 N.Y. Gen. Bus. Law § 251-g(2).
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turn, would be able to refer complaints to the state Attorney General,
who could seek fines of up to $1,000 a passen§er for "failure to
provide required services to stranded passengers."

The law went into effect on Jan. 1, 2008, but the Air
Transport Association of America took preemptive action and filed
suit in the United States District Court for the Northern District of
New York, seeking declaratory and injunctive relief before the state
had a chance to enforce the law." The Association argued that the
New York law was preempted by the Airline Deregulation Act of
1978 ("ADA") and that it violated the Commerce and Supremacy
clauses of the United States Constitution. 12

However, the district court refused to grant the preliminary
injunction and instead granted summary judgment to the State of
New York, even though the state's lawyers had not yet filed a
summary judgment motion.' 3 At the heart of the case is the proper
interpretation of the ADA's preemption provision, which declares
that States may not enact any law "related to any price, route, or
service of an air carrier," the operative word being "service." 14 The
ADA does not define the term "service" and various federal circuits
have conflicting positions on what an airline "service" was intended
to mean.15

The district court in this case reasoned that the Passenger's
Bill of Rights was a health and public safety law, "one of the most
established areas of state police power," and ought not to be
preempted by an airline deregulation law. 16 The court reasoned that
Congress' purpose in enacting the ADA in the 1970s was "to
encourage.. .an air transportation system which relied on competitive
market forces to determine the quality, variety, and price of air
services," to create the "realistic threat of competition, facilitate entry

10 Joe Sharkey, Airlines to Use Courts to Thwart a Movement, N.Y. TIMES,

Dec. 18, 2007, at C6.

"1 Air Transp. Ass'n ofAm., 2008 WL 763163, at *1.
12 Id.

13 Air Transp. Ass'n of Am. v. Cuomo, 528 F. Supp. 2d 62, 69 (N.D.N.Y. Dec.

20, 2007).
14 49 U.S.C. § 41713(b)(1).

15 Air Transp. Ass'n ofAm., 528 F. Supp. 2d at 66.
16 Id. at 65.
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into markets by qualified firms and develop market incentives to
lower costs and better efficient."' 7

The court stated that "[flresh air, water, sanitation and food
are necessities in the extreme situation in which this act applies. It
threatens the public health to contain people on grounded airplanes
for hours without these necessities, particularly, though not
exclusively, if passengers include diabetics, young children, the sick
or the frail."' 8 The goal of preemption was to insulate the airline
industry from state economic regulations, but state health and safety
regulations implicate different concerns.

However, the Air Transport Association of America appealed
the district court's ruling, and the Second Circuit reversed, holding
that the ADA's preemption of state laws regulating "services" did
indeed apply to the New York Airline Passengers' Bill of Rights.2 °

The Second Circuit determined that, while the term "service" remains
undefined, it had "little difficulty concluding that requiring airlines to
provide food, water, electricity, and restrooms to passengers during
lengthy ground delays relates to the service of an air carrier." 2' The
Second Circuit found that a majority of circuits have construed
"service" to refer to "the provision or anticipated provision of labor
from the airline to its passengers and encompasses matters such as
boarding procedures, baggage handling, and food and drink - matters
incidental to and distinct from the actual transportation of
passengers." 22 The Court did concede that that the Third and Ninth
Circuits have reached a more narrow definition of "service. 23 Those
circuits construe the term to refer only to "the prices, origins and
destinations of the point-to-point transportation or passengers, cargo
or mail," but not to include things like "an airline's provision of in-
flight beverages, personal assistance to passengers, the handling of
luggage, and similar amenities.' 24 However, the Court reasoned that
those circuits' interpretations were inconsistent with a recent U.S.

'7 Id. at 66.
18 Id. at 65-66.

'9 Id. at 66.
20 Air Transp. Ass'n ofAm., 2008 WL 763163, at *6.

2" Id. at *3.

22 Id. at *4.

23 Id.

24 Id.

2008]



Loyola Consumer Law Review

Supreme Court decision, Rowe v. New Hampshire Motor Transport
Association.

25

In Rowe, the Supreme Court analyzed the preemption
provision of the Federal Aviation Administration Authorization Act
("FAAA"), which is identically worded to that of the ADA. 2' At
issue in that case was whether a preemption on state laws relating to
"services" applied to a Maine law that required tobacco retailers
shipping their products to use a delivery service that included an age
verification system to stop minors from obtaining cigarettes. 27 The
Supreme Court held such a law to be preempted, reasoning that
preemption applies a state law whenever it "ha[s] a connection with,
or reference to... services...even if a state law's effect on... services
is only indirect.",28 The Second Circuit noted that the Supreme Court
in Rowe declined to read into the FAAA preemption provision an
exception for "protecting the public health," so the circuit judges held
the same reasoning should apply to the ADA's preemption
provision.

The Second Circuit reasoned that "[a]lthough the goals of the
PBR are laudable and the circumstances motivating its enactment
deplorable, only the federal government has the authority to enact
such a law."30  The court also suggested that the Passengers' Bill of
Rights may also be impliedly preempted by the Federal Aviation Act
("FAA"), which "was enacted to create a 'uniform system of federal
regulation' in the field of air safety.",3' The court stated if any
regulations governed public health for passengers stranded on an
airport's tarmac, the FAA may be the sole authority.32 The court
detailed a long list of similar FAA regulations, from the mandated
contents of airplane first aid kits to the required ventilation of
airplane compartments for carbon monoxide safety. 33

25 Id.; Rowe v. N.H. Motor Transp. Ass'n, 128 S. Ct. 989 (2008).
26 Air Transp. Ass'n ofAm., 2008 WL 763163, at *3; U.S.C. § 14501(c)(1).
27 Rowe, 128 S. Ct. at 993-94.
28 Id. at 995.

29 Air Transp. Ass'n ofAm., 2008 WL 763163, at *4-5.

30 Id. at *6.

31 Id. at *5 (quoting City of Burbank v. Lockheed Air Terminal Inc., 411 U.S.
624, 639 (1973)).

32 Id.

33 Id.
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The court stated that conflicting state regulations regarding
treatment of passengers during takeoff delays could lead to
interminable confusion for airline carriers trying to comply with the
law.34 The court stated: "If New York's view regarding its scope of
regulatory authority carried the day, another state could be free to
enact a law prohibiting the service of soda on flights departing from
its airports, while another [state] could require allergen-free food
options on its outbound flights, unraveling the centralized federal
framework for air travel. 35

The Second Circuit's ruling provoked praise from the airline
industry and criticism from state legislators and consumer advocates.
In a prepared statement, the airline lobbying group said, "the court's
position vindicates the position of the... that airline services are
regulated by the federal government, and that a patchwork of laws by
states and localities would be impractical and harmful to consumer
interests. 36 The groups went on to state, "[t]his clear and decisive
ruling sends a strong message to other states that are considering
similar legislation."

3

Gianaris, the bill's co-sponsor, said the ruling was one in a
long line of court decisions siding with corporate interests over
consumer needs. 38  "One would struggle to find examples as
outrageous as those faces by passenger[s] on these planes," he said.39

Prior to the ruling, Gianaris said the bill had been written very
carefully to avoid interfering with federal regulatory matters, like
requiring airlines to return planes to a gate after a certain period.40

"We kept it extremely limited to what we were comfortable that we
were allowed to do: Require them to give people a drink and clean
the bathroom," Gianaris said. "That's within states' rights because
it's a matter of public health. 41

34 Id.
31 Id. at *6.
36 Ken Belson, Court Rejects State Protections for Air Travelers,

NYTimes.com, March 25, 2008, available at http://cityroom.blogs.nytimes.com/
2008/03/25/us-court-strikes-down-states-air-traveler-protections/ (last visited April
20, 2008).

37 Id.

38 Sharkey, supra note 10.

39 Id.

40 Id.
411id.
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Similar legislation in other states has been put in limbo, as
politicians gauge whether their bills could survive a court
challenge. However, the court ruling may not stop the growing
consumer movement against airlines stranding passengers on the
tarmac.43 The Coalition for an Airline Passengers' Bill of Rights
began in 2007 after its founder, Kate Hanni, was among thousands of
passengers stranded on their planes for up to eight hours in 2006
because of bad weather in Texas. 4 The group now has more than
20,000 members lobbying for federal legislation similar to the New
York law. 45 In Congress, Rep. Mike Thompson (D-Calif.) and Sens.
Barbara Boxer (D-Calif.) and Olympia Snowe (D-Me.) have taken up
Hanni's cause, sponsoring bills in both Houses to create a federal
airline passengers' bill of rights.46  The U.S. Department of
Transportation is also studying proposals to ameliorate conditions
during delays.47

Thompson told the Washington Post in March that some of
the bill's language had made it into the Federal Aviation
Administration's reauthorization bill, which passed the U.S. House of
Representatives and as of April was still pending before the U.S.

48Senate. The bill would require airlines nationally to circulate air
and provide food and water to passengers regardless of how long they
are kept inside the airplane. 9 The bill also includes language that
would allow passengers to leave the plane after a certain amount of
time on the tarmac.

Boxer and other federal lawmakers are pushing for passage of
such legislation as soon as possible. "Passenger complaints are up 60
percent," Boxer said in April, "and we have entire fleets of aircraft
grounded due to safety violations and concerns. Safety is our first

42 Adam Brandolf, Court Ruling could leave Pa. Air Passengers Stuck,
PITTSBURGH TRIB.-REV., March 26, 2008, at B 1.

43 Ahrens, supra note 2.

44 Sharkey, supra note 10.
45 Id.
46 Ahrens, supra note 2.

47 Id.

48 id.

49 Id.

50 id.
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priority, and we need to set some basic standards of care for our
passengers.. .We need this legislation now." 51

51 Press Release, Senator Barbara Boxer, Senators Boxer, Snowe, Schumer,
and Lautenberg Call for Senate Action on the Airline Passengers' Bill of Rights
(April 10, 2008).
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