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FEATURE ARTICLE

OUTSOURCING LIABILITY:
ARE THE TRUE CAUSES
OF UNEMPLOYMENT
HIDING BEHIND THE
CORPORATE VEIL?

by CynNTHIA HERRERA

hronic unemployment in the United States is at its highest level since the
Great Deptession.' In the past decade, more than 5.5 million manufac-

wuring jobs have been lost, and nearly 50,000 manufacturers have folded.?
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These circumstances, troubling byproducts of automation and globalization,®
have devastated many Americans.*

Foreclosure rates, debr and bankruptcy rates have all reached historic peaks in
recent years.” The wealth gap between white and black Americans is the widest
since the U.S. census began tracking this data.® The employment-based system
of health insurance has lefc many Americans without medical coverage and
facing staggering hospital bills.” Vast numbers of Americans are losing their
jobs and falling out of the middle class, and they are acutely aware that global-
ization has played a part in creating this epidemic.’

Globalization’s role is complex, but it is clear that, with the rapid growth of
this new structure, workers have suffered.” Transnational corporations
(“TNGCs") have disenfranchised workers for the sake of profit by effectively
exploiting certain mechanisms within the legal system.™®

First, international trade agreements (“I'TAs”) have provided the setting for
"TNCs to move business operations offshote more casily.'! Because the United
States leaves enforcement of labor and employment law to the countries in
which business operations are conducted,’? the relaxed or non-existent labor
laws of developing countries'® make offshore operations attractive to TNCGs.

Next, existing laws shield TNCs from liability for their offshore activity and
that of their subsidiaries.’¥ Referred to as the “corporate veil,” this current legal
scheme encourages the loweting of labor standards.'> The immunity afforded
parent corporations'® incentivizes these TNCs to cut corners abroad and re-
main complicit in their subsidiaries’ labor abuses, while still reaping the result-
ing profits.!”

Congress and U.S. labor unions should utilize the models and legal avenues
available to reign in this exploitation of regulatory labor law. Unions and cor-
porations should explore the benefits of the international framework agree-
ment (“IFA”) model currently gaining popularity in Europe. And Congress,
which has the power to act extraterritorially,'® should enact legislation that
would hold TNCs responsible for their actions and those of their subsidiaries
here and abroad.

http://lawecommons.luc.edu/pilr/vol17/iss1/12
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INTERNATIONAL TRADE AGREEMENTS ALLOW COMPANIES TO MovVE
ABROAD

ITAs, also known as free trade agreements, result not only in the less restrained
movement of products, but in greater flexibility for TNCs to move business
operations abroad.'” This “reduction of national barriers to global trade and

investment” has made it easier for TNCs to relocate business operations
offshore.?®

Since the North American Free Trade Agreement ("NAFTA”) took effect in
1994, for example, 879,280 U.S. jobs have been offshored.?! According to one
scholar, “NAFTA has also contributed to rising income inequality, suppressed
real wages for production workers, weakened workers’ collective bargaining
powers and ability to organize unions, and reduced fringe benefits.”*?

Free trade can offer economy-wide benefits, but only when the gains of the
“winnets” exceed the losses of the “losers.” With statistics confirming that
the top 1 percent of the U.S, population continues to reap most of these bene-
fits, 2% it is clear that the “losers” are those comprising the majority of the
American public.

The United States currently has free trade agreements in force with 17 coun-
tries,”> and Congress has recently added three more countries to the list: South
Korea, Colombia and Panama.?® While some contend that such dealings bene-
fit the United States by opening up new markets to domestic goods,*” others
attribute job losses directly to such agteements.®® For example, the Economic
Policy Institute predicts that the trade deal with South Korea could cost nearly
160,000 American jobs.?

The free movement component of ITAs alfows TINCs to outsource various
business functions to cheaper locations.”® “Low total labor costs — wages, bene-
fits and other labor standards that apply — play a significant role in making
[these] decisions.”®! Because labor costs in developing countries are often a
fraction of what they would be in the United States,** offshoring previously
U.S.-held jobs is an attractive and often irresistible prospect for TNCs,*?
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Tue CorRPORATE VEIL 18 HIDING UNFAIR LABOR PRACTICES

The United States leaves enforcement of labor and employment law to the
countries where business operations are conducted.*® This means that U.S,
employment laws — those governing workplace safety, discriminatory practices
and sexual harassment, for example — do not cover the overseas employees of
U.S. companies.®

"These workers, though employces of American companies, are instead subject
to the employment laws of the countries in which they work, which are often
less protective.*® This policy can allow U.S. corporations to engage in labor
practices, such as child labor,”” that do not comport with American political
and moral standards.

The result is that foreign workers in these offshored jobs receive significantly
lower wages and have few to none of the safeguards that workers in the United
States have.?® These workers are also less likely to bring legal claims against
employers,?® presenting TNCs with the attractive prospect of avoiding high
legal costs often associated with doing business in the United States.*

1 «
or non-

Because labor standards in developing countries are “less strict™
existent,”42 offshoring allows TNCs to increase profit margins by avoiding the
costs of complying with the stricter regulations and legal obligations found in
the United States.® Ultimately, U.S. workers are unable to compete with these

unfairly low labor standards to which foreign workers are subjected 4

TNCs further encourage the lowering of labor standards through the use of
subsidiaries. In the United States, “labor and employment laws generally only
apply to emplayers, and the employees of independent contractors are not con-
sidered employees of the TNC at the top of the supply chain.”*

U.S. courts have found that in order for an entity to be considered an em-
ployer, it must be shown to “possess the right to control and direct activities of
[the employee] or manner and method in which work is performed.”# This
requires a “day-to-day authority over employment decisions.”¥ Also, U.S.
courts often do not hold TNCs liable for their actions or their subsidiaries
actions abroad, out of respect for the sovereignty of foreign nations.*®

5]
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As Prof. Mike Zimmer, an expert on international labor and employment law
at Loyola University Chicago School of Law, explains, “They effectively insu-
late themselves from the enforcement of the labor and employment laws of the
countries where they operate.”* The current legal foundation also allows
TNCs to avoid liability for claims of labor abuses by exploiting the immunicy
they enjoy from their subsidiaries’ actions.*®

The practice of shifting labor and employment law enforcement to developing
countries is unsound because TNCs often have more resources and interna-
tional clout than the countries in which they operate.®® Through their intricate
corporate organization, TNCs can often avoid the jurisdiction of the countries
in which they operate.®?

When TNCs ate allowed to reap profits from the unfair labor practices of their
subsidiaries without fear of reprisal, they are encouraged to remain complacent
in the disconcerting practices of their subsidiaries and are discouraged from
regulating or guiding their practices,

THE PROSPECT OF INTERNATIONAL FRAMEWORK AGREEMENTS

One promising model for designating more accountability to TNCs has come
in the form of IFAs, a practice that has developed over the last two decades,
primarily in Europe.®® An IFA is an agreement between TNCs and global
unions to ensure that companies act in accordance with the core labor rights
set by the International Labour Organization in every country in which they
operate.* Some agreements go further to guarantee rights beyond these.*”

By signing IFAs, companies improve their image in regard to ethical standards
and bolster their competitiveness in the global marketplace.*® In addition, un-
ions are able to organize more freely with little threat of managerial hostility,>”

These agreements primarily establish core principles, such as freedom of associ-
ation and the abolition of child labor, forced labor and discrimination.® Their
success, however, indicates the potential for more encompassing agreements.
Ultimately, IFAs can help reduce some of the negative attention TNCs face
when offshoring jobs to countries with more lax labor standards, because the
company will be bound by an IFA to respect the same core labor rights in all

countries.?”

74'
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PowsR TO ACT EXTRATERRITORIALLY

In the absence of voluntary measures, the United States has the ability to act in
order to dampen these unfair labor practices. The U.S. Supreme Court has
warned TNCs that “Congress has the authority to enforce its laws beyond the
territorial boundaries of the United States,”®

Unfortunately, Congress has yet to choose to exercise this power. As a result,
U.S. courts continue to assert that TNCs are not liable for acts committed by
their subsidiaries.®!

Proposed legislation introduced in May 2011 aims to change this stance by
extending the definition of “United States person” to “foreign subsidiaries, for-
cign affiliates or foreign joint ventures controlled in fact by any companies or
any entities operating in the U.S., or organized under the law of, the US> If
passed, the U.S. government would be empowered to more directly regulate
and influence the activities of those subsidiaties “controlled in fact” by Ameri-
can TNCs.®

Given the power of Congress, it appears the only thing needed to effect change
on this topic is political will. This may not bring back every job lost in recent
years, but it would go a long way to stemming the flow of American jobs
overseas.

NOTES

1 Ben Tracy, Chronic Unemploymens Highest Sitice Great Deprestion, CBS NEws, June 5, 2011,
availzble at htepifhwww.chsnews.com/stories/201 1/06/05/eveningnews/main20069136.shtml,

2 Michele Nash-Hoff, How Free Trade Agreements Lead io fob Loss and Wealth Gaps, HIUE-
FNGTON PosT, Aug. 5, 2011, htp//www.huffingtonpost.com/michele-nashhoffthow-free-
trade-agreements_b_919480.heml,

3 Interview with Mike Zimmer, Professor of Law, Loyola Univetsity Chicago School of Law,
(Sept. 20, 2011,

4 See Annalyn Censky, How the Middle Class Became the Underclass, CNN Money (Feb. 16,
2011}, htep://money.cnn.com/201 1/02/16/newsfeconomyfmiddle_class/index.hum,

5 Dina ElBoghdady & Nancy Trejos, Foreclosure Rate Hits Historic High, WAsH. PosT, June
15, 2007, gvailable at http:/lwmv.washingtonpost.com/wp-dyn/contentlarticle/ZOO?/OGfI4/AR
2007061400513 heml; AGF Mian & Amic Sufi, Consumers and the Fconowy, Part II: Howsehold
Debt and the Weak U.S. Recovery, FRBSF EcoNoMic LETTER, Jan. 18, 2011, hup:/Awww.frbsf.

E

http://lawecommons.luc.edu/pilr/vol17/iss1/12



Herrera: Outsourcing Liability: Are the True Causes of Unemployment Hiding

Weiprod01iproductm\LALPRA 7- 1AL PR110.tat unknown Seq: 7 30-JAN-13 313

Loyela Public Interesc Law Reporter

orgfpublications/economics/leuer/2011/el2011-02.heml; Bankruprey Statistics, Historical, Ans,
Bankr. Inst., (2009), available at htep:/fwwnv.abiworld.org/bkstats/historical heml.

6 Nash-Hofl, supre note 2.

7 See Steven Reinberg, Unemployment Adds 9 Million Uninsured in U.S., USA Topay, March
18, 2011, availuble at hup:fiyourlife.usatoday.com/health/healthcarefinsurance/story/2011/03/
Unemployment-adds-9-million-uninsured-in-US/45047794/1,

8 Seelori G. Klewzer, Globalization and Job Lass, from Manufacturing to Services, Econ. Persp.
38 {2005).

9 See generally Nash-Hofl, supra note 2 (discussing the loss of U.S, jobs and revenues in rela-
tion to international trade agreements).

10 Jd; Doe I'v, Wal-Mart Stores, Inc., 572 F.3d 677 (9th Cir. 2009) {discussing the reasoning
for the court’s refusal to hold parent corporations liable for their subsidiaries” actions).

11 Zimmer, stipra note 3,

12 Stephanic Armou, Owtsourcing Crities Cite Labor Laws in Other Nations, USA Tobpav,
March 22, 2004, hup://www.usatoday.com/money/world/2004-03-22-labor_x.htm.

13 M

Y4 See Dor I, 572 F.3d 677.

15 See Armou, supra note 12.

16 See Doe I, 572 F.3d 677.

17 Ann Marie McLoughlin, International Trend of Multinational Corporate Accountability for
Human Rights Abuses and the Role of the United States, 33 Onio N, U, L. Rev, 153, 158 (2007).
18  Equal Emp. Opp. Comm'n v. Arabian Am, Oil Co., 499 U.S. 244, 248 (1991),

19 Zimmer, supra note 3.

20
21  Robert E. Scott, The High Prite of ‘Free’ Trade: NAFTA's Failure Hus Cost the United States

Jobs Across the Nation, Econ. PoL. Inst., Nov, 17, 2003, http://www.epi.org/publication/brief-
ingpapers_bp147/,

22 M

23  Klezer, supra note 8.

24 Censky, supra note 4.

25 Orrice of THE US. TrapE REP., http://www.ustr.govitrade-agreements/free-trade-agree-
ments {lasc visited Oct, 21, 2011).

26 Binyamin Appelbaum & Jennifer Stcinhauer, Congress Ends 5-Year Standoffon Trade Deals
in Rare Accord, N.Y, Tiues, Oct, 12, 2011, available ar heep:/ fwww.nytimes.com/2011/10/13/
business/erade-bills-near-final-chapter. html?pagewanted-all,

27 Ana Eiras, Why America Needs to Support Free Trade, Hemirace Founn,, May 24, 2011,
hup:/fwww.heritage.org/research/reports/2004/05 /why-america-needs-to-support-free-trade.

28  See Nash-Hoft, supra note 2.

29 Jessica Leteween, Free Trade Agreements Jolt the Feononyy, But Not in a Good Way, STar-
TRIBUNE, June 9, 2011, available ar hup:/iwww.starctibune.com/opinion/otherviews/ 1235820

59.heml.
30 Zimmer, supra note 3,
31 M

32 See Ron Hira, Offiboring U.S. Labor Increasing, Poruration Reperence Bureau, Oct.
2008, heepifiwww.prb.org/Articles/2008/offshoring.aspx.

33 See generally It is cheaper to offihore jobs, THE Hinpu, (Jan. 29, 2011, 1:03 PM), hup://
www.thehindu.com/business/article96487.ece (noting that IT engineer costs in India and China
ate about half that of the United States).

34  Armou, supra note 12,

L7 ]

Published by LAW eCommons, 2011




Public Interest Law Reporter, Vol. 17, Iss. 1 [2011], Art. 12

\\jcipm&Ol\p{odu«n\L\LPR\l?—l\LPRllﬂ.ul unknown 5oy 8 30-JAN-1] B:13

35
36
37
38
39
40

41
42
43

44
45

46
47
48
49
50
51
52
53

54
55
56
57
58
59
60
Gl
G2

63

JoinT Econ. COMMITTEE STUDY, March 1996, http:llwww.house.govljecltortltortlmrr.htm.

Labor Rights Violations Abroad Through the Alien Tort Claims Act, 20 B.C. Tairo Worip L.
427 (2000) (discussing the U.S. government’s failure to regulate TNCs' actions abroad and the
incentivizing effect of such).

“an entity possessing the right to control and direct activities of person rendering service, or
manner and method in which work is performed; and where finding of right to control employ-
ment requires comprehiensive and immediate level of day-to-day authoricy over employment
decisions”),

Analysis, 41 CoLumt. Hum. Rts. L. Rev. 601 (2010).

Jurisdiction Under Proposed EAA Replacement HR 2400, NorTHROP GRUMMAN Corr. Law
Dep't Exrort/Ivpory Daiy Uepate, June 2, 2011, heep:/fwww.foxrothschild.com/news
pubs!newspubsﬁrticlePrIntchricndly.aspx?id:4294967536.

No. 1 » Fall 2011

I

Id

McLoughlin, supra note 17, at 170.

Armou, srpra note 12.

I

See Jim Saxton, Improving the American Legal System: The Fconomic Benefits of Tort Reform,

¥z
.
See generally Douglas 5. Morrin, Peaple Before Profits: Pursuing Corporate Accountability for

See generally It is cheaper to offihore jobs, supra note 33.
Zimmet, supra note 3; see Doe I, 572 F.3d 677 (in which the term “employer” is defined as

Doe I, 572 B3d ar 682.

14

McLoughlin, supra note 17, at 170.

Zimmer, supra note 3.

See Doe I, 572 E3d at 682,

I

McLoughlin, supra note 37.

Sarah Coleman, Enforcing International Framework Agreenents in U.S. Courts: A Contract

Id,

.

.

I

.

Coleman, supra note 53.

Equal Emp. Opp. Conm’n v, Arabian Am. 0if Ca., 499 U.S. 244, 248 (1991).

See Doc I, 572 F.3d 677.

Louis K. Rothberg, Foreign Subsidiaries of US Firms Subject to Plenary Extraterritorial US

.

http://lawecommons.luc.edu/pilr/vol17/iss1/12



	Public Interest Law Reporter
	2011

	Outsourcing Liability: Are the True Causes of Unemployment Hiding Behind the Corporate Veil?
	Cynthia Herrera
	Recommended Citation


	tmp.1410354005.pdf.MGdRP

