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FEATURE ARTICLE

CHARITY CARE: HOW MUCH
OF A GOOD THING?

by GRAHAM BOWMAN

f there is one lesson that THinois hospital administrators have learned lately,

it has been not to take their tax-exempt status for granted. Historically,
many not-for-profit hospitals in Illinois have been exempted from paying
property tax, In return, they are required to provide a loosely defined amount
of free or discounted healthcare to the poor, known as “charity care.”

Low-income Illinois residents rely on charity care to obtain healthcare they
cannot otherwise afford. In addition, non-hospital providers of healthcare to
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the uninsured rely on free or discounted carc from hospitals to provide testing,
inpatient and specialty care that is beyond their capability to provide.?

Recently, however, the Illinois Department of Revenue has signaled that some
hospitals may not be providing enough charity care to justify their generous tax
exemptions, estimated to be worth nearly $490 million annually in total.” Il-
lustrating this is a 2009 study of 27 not-for-profic hospitals in the Chicago
area, which showed these hospitals received “annual tax breaks worth nearly
three times the cost of charity care provided.™

A year later, the Illinois Supreme Court upheld the Deparument’s decision to
revoke Urbana-based Provena Health’s tax-exempt status for failing to provide
enough charity care.” The Provena case — and its aftermath — leaves an uncer-
tain future for free healthcare for those who need it most.

CHARITABLE IN NAME OnNLY?

Provena Covenant Medical Center is a 205-bed medical facility® offering a
varicty of medical services ranging from an emergency department to cancer
treatment.” In 2002, Provena applied for an exemption from paying property
tax under Section 15-65{a) of the Illinois Property Tax Code, which states,
“All property of the following is exempt when actually and exclusively used for
charitable or beneficent purposes, and not leased or otherwise used with a view
to profit: (a) Institutions of public charity. (b) Beneficent and charitable orga-
nizations.”® In 2004, the Department denied the tax exemption, forcing
Provena to pay $1.1 million in property taxes.”

Tn addition, according to the Illinois Supreme Court, “[E]ligibility for a chari-
table exemption under section 15-65 of the Property Tax Code requires not
only charitable ownership, but charitable use.”*® This use requircment stems
from the Tllinois Constitution, which authorizes the General Assembly to ex-
empt only property used exclusively for charitable purposes from paying prop-
erty tax.!! The ownership requirement, on the other hand, is imposed by the
Hlinois Property Tax Code, which adds the requirement that property be
owned by “beneficent and charitable organizations.”'

Unfortunately for Provena, it was unable to demonstrate that it qualified as a
charitable organization for three essential reasons: it does not receive its funds
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mainly from private and public charity, it did not dispense charity to all who

needed and applied for it and it placed obstacles in the way of those who
3

needed free care.!

In addition to failing the ownership requirement, Provena could not show that
it was used exclusively for charitable purposes.'* As the Court explained, “[t]he
reason for exempting certain property from public taxes arises from the fact
that such property, in its use for charitable purposes, tends to lessen the bur-
dens of government and to affect the general welfare of the public.”'* There-
fore, any reduction in the clinic’s taxes must be offset by “some compensatory
benefit in exchange.”'® This exchange must be the primary purpose for which
the property is used.’”

Like most hospitals, Provena served three kinds of patients: those with private
insurance, those with Medicare or Medicaid and the uninsured.’® The Su-
preme Court found that care provided to either publicly or privately insured
patients did not count as charitable, even if Medicare and Medicaid did not
adequately compensate the provider.'? Services to insured patients were pro-
vided for a fee, not as a benefit to the public that offset an exemption from

property tax.?®
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The Court also failed to find the uncompensated care Provena provided chari-
table.?’ Rather than being forgiven by Provena, uninsured patients’ bills were
typically sent to collection agencies and only eventually written off as bad
debt.22 Nor did the hospital advertise the possibility of free carc to uninsured
patients.??

Although some care was offered at a reduced rate, that discounted care was still
profitable for Provena.*® The Illinois Supreme Court was clear: profitable care

is not charitable care.?

Tur NexT TO FaLL

After the Provena decision was handed down, other hospitals were next in line.
Northwestern Memorial's Prentice Women’s Hospital in Chicago, Edward
Hospital in Naperville and Decatur Memorial Hospital were all denied prop-
erty tax exemptions in 2010.2

In September 2011, Governor Quinn issued a moratorium on further revoca-
tions of hospital tax exemptions to allow the Illinois General Assembly time to
pass legislation better defining what constitutes charity care.”” However, the
deadline for the moratorium lapsed on March 1, 2012, and the Department
resumed scrutinizing hospitals’ exemption applications in accordance with the
Provena decision.”®

LitTLE RooM TO MANEUVER

According to Margaret Stapleton of the Sargent Shriver National Center on
Poverty Law, the General Assembly is still artempting to find a legislative solu-
tion, as more than 16 hospitals are in danger of having their tax exemptions
denied.?? If denied, these hospitals will lose a major financial incentive to pro-
vide free health care to the poor and uninsured.

With no resolution in sight, five Illinois hospitals withdrew their applications
for exemptions during the final week of March 2012.%°

According to Stapleton, “It will be very hard for the legislature to find a solu-
tion that fits within the Provena decision’s parameters. Modern healthcare does
not fit the 1970 Illinois Constitution.”*" As Stapleton sees it, the inherent
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problem with a legistative solution is that the General Assernbly has limited
authority to change hospitals’ obligations. The charitable ownership require-
ment is imposed by the tax code, which the General Assembly is free to
amend.>* However, the General Assembly cannot redefine the charitable pur-
pose requirement that is imposed by the Illinois Constitution,>

Absent 2 constitutional amendment, hospitals will be forced to adhere o the
Provena decision’s directive that free care be provided in greater amounts, Care
provided below market rate or the write-off of bad debt will not suftice. Low-
income patients may find themselves with fewer options if hospitals find these
new rules too burdensome and decide instead to pay property taxes, frecing
themselves of the requirement to provide charity care.
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