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BIG BROTHER HAS BIG
SHOULDERS: DEFINING
PRIVACY IN THE FACE OF
E-DISCOVERY EXPANSION
AND FOIA REFORM

by NATNAEL MOGES

Privacy aND Discoviery CHALLENGES

In mid-April, Bradley Van Hoose filed suit against the Village of Caseyville,
Tlinois, after a prolonged battle to access public records.! Secking attorney’s
fees as well as civil penalties, Van Hoose is accusing the Village of refusing to
disclose hotel meeting minutes and records related to the Village’s hotel fund,
some of which may be electronic.?
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At the heart of the confrontation is Van Hoose’s claim that the Village willfully
and intentionally failed to comply with the Hlinois Freedom of Information
Act (FOIA) requests he filed more than six months earlier.? If the case pro-
ceeds, the main issue both parties must address will be whether the Village’s
particular documents are considered private under current Illinois privacy laws,
rendering them immune even from discovery in litigation.*

Caseyville is only one example highlighting the growing concern of allowing
courts to define privacy.® The security of private information, whether’ elec-
tronic or not, is of national importance.® With new expansion of electronic
discovery, or e-discovery, coutts have started to refine their guidelines delineat-
ing just which electronically stored information (ESD) can be discoverable.”

To narrow the scope of what EST might be privileged, judges focus on the end
result by evaluating the burdens extensive discovery may place on a party ifa
set of documents is not granted protection.®

Privacy and discovery have had a tumultuous legal relationship, one that has
grown even more contentious throughout the past decade.? In December of
2005, the Federal Rules of Civil Procedure were amended to include discovery
of ESL'® With revisions to Rules 16, 26, 33, 34, 37 and 45, the amending of
the rules was a watershed moment that marked the importance of digital data
discovery.!! This expansion, however, created unease that the inclusion of ESI
would lead to a broadening of how courts define privacy, ultimately creating a
hatdship for the disclosing party.'?

Anticipating this concern, the Illinois Supreme Court created a heightened
standard for parties seeking disclosure, requiring that they demonstrate the
necessity of any ESI discovery requested.'® There must also be a clear showing
that the requested discovery does not place an undue burden on the disclosing
party.!® Despite this standard, and owing to the increasing use and reliance on
ESI, courts have struggled to identify what constitutes an undue burden in
discovery.'?

FOIA’s Suirring CosTs

According to Tllinois public interest groups, such as the Citizen Advocacy
Center, the crux of the problem facing the courts is how to find a balance
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between privacy and discovery interests that does not disadvantage the pub-
lic.'® Nowhere is this more apparent than in Van Hoose’s case, where an indi-
vidual or a group files suit against state agencies or municipalities.'”

As part of the democratic tradition of the United States, private citizens like
Van Hoose can use FOIA to request access to government documents.'® The
problem arises when the individual files suit against an agency to compel dis-
closure of records. In such scenarios, the court must take into account a state’s
privacy laws, precedent case law on ESI and applicability of FOIA exemptions
— three elements thar typically lean heavily in the government’s favor.'?

Illinois, for its part, has worked to safeguard the privacy of its own depart-
ments at a significant cost to the public.®® As a result of new amendments to
FOIA, the public now must bear a greater burden to access information the
State deems private.! Under FOIA, records in possession of public agencies
may be accessed by the public upon written request.** While this provision
ensures public access, it also limits the disclosure to certain types of informa-
tion and records.??

In 2011, however, Governor Pat Quinn signed into law SB-2203, which cre-
ated significant changes to FOIA.** $B-2203 elevates the financial considera-
tions of agencies in the calculus of considering FOIA requests.*” Additionally,
the amendment extends the deadline by which a public body must act on a
records request.”®

With the new changes, Ilinois has been criticized for shifting the burden to
the public in regards to record request and disclosure.”” Attorney General Lisa
Madigan’s office, for one, views the SB-2203 amendments as a “step backward

for open government.””®

IMPLICATIONS FOR [LLINOISANS

Fortunately for Van Hoose, he has found an ally in Autorney General Madi-
gan.?? In February, she ordered Caseyville to turn over the requested docu-
ments, dismissing the Village’s attempt to use a FOIA exemption and label
Van Hoose a “recurrent requester.”®
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Still, others like Van Hoose are in need of protections that place them on equal
footing with the government during a FOIA dispute. Whether pursuing dis-
closure of an agency’s ESI through e-discovery or FOIA, the problem remains
in determining what documents or records may be privileged and merit
protection.®!

There is a pressing need for the State to appropriately define privacy in both
the e-discovery and EOIA context. Illinois’s $B-2203 is criticized for discour-
aging public participation because it returns substantial burdens back to the
public.?? These increased burdens mark the State’s failure to better protect the

public’s rights.

Van Hoose’s circumstances demonstrate that citizens wishing to dispute FOIA
denials have no other recourse but litigation — a move that may well prove
fruitless if courts do not begin to challenge the State’s definition of privacy
regarding records.
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