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PROFESSIONALISM DOWN
THE TUBE: THE USE OF
SOCIAL NETWORKING BY
AND AGAINST LAWYERS

by JaneEA RAINES

#127409 - This stupid kid is taking the rap for his drug-dealing dirtbag of
an older brother because he’s no sniteh. , . My client is in college. Just goes to
show you that higher education does not imply that you have any sense.

— The Bardd Before the Bar: Irrevevent Adventures in Life, Law, and Indigent
Defense

I < ristine Ann Peshek used to be an assistant public defender in Winnebago

County, Tllinois, protecting indigent clients accused of crimes." Based on
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her experiences as a public defender, she authored a blog — “The Bardd Before
the Bar: Trreverent Adventures in Life, Law, and Indigent Defense”— which she
published for a little less than a year.? In April 2008, when her supervisor
discovered her blog, along with its stories about her difficult clients, she was

fired ?

Peshel’s license to practice law was also suspended until June 8, 2010.* That
same year, the Illinois Supreme Court suspended 26 other attorneys, for infrac-
tions ranging from illegal drug use to fraud to theft.? The inclusion of Peshek’s
online statements with this list of crimes only illustrates how seriously the legal
disciplinary authorities are taking social media indiscretions.

SociAL Mepia Can Prace CLienT CONFIDENCE IN JEOPARDY

More attorneys are using the rich archives available on social networking sites
such as Facebook, Twitter and blogs to investigate the backgrounds of parties,
witnesses, opposing counsel, jurors and judges.®

However, the same tools that lawyers are using to win cases are also being used
against them in ethics violation investigations. New technologies force attor-
neys to a crosstoads where professional responsibility, discovery, evidence and
privacy converge.” As this convergence continues to sutface, the Attorney Re-
gistration and Disciplinary Commission of the Supreme Court of Illinois
(ARDC) has had to combat unprecedented ethical issues.

For example, on Feb. 6, 2012, the ARDC filed a complaint against Jesse Ray-
mond Gilsdorf, an attorney that represented a client charged with the unlawful
delivery of a controlled substance in Pike County, llinois.* Within a month of
receiving a DVD copy of a video of his client engaged in an undercover drug
buy from the state’s attorney, Gilsdorf showed it to 20 people unrelated to the

case.”

He then uploaded the two-part video, entitled “Cops and Task Force Planting
Drugs - Part T and I1,” to YouTube.'® Shortly thereafter, Gilsdorf posted a link
to the YouTube video on his Facebook page.'!

Melissa Smart of the ARDC observes that this form of attorney misconduct is
appearing more and more often.'? “It’s one thing that the misconduct is hap-
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pening, but the only reason it has come to light is because it is done in such a

public medium,”*?

THE LEGAL PROFESSIONAL PRIVILEGE CaLLs CLIENT RIGHTS INTO
QQUESTION

The misuse of social networking by attorneys begs the question: If clients can-
not trust their lawyer, who can they wus?? A fundamental principle in the
client-lawyer relationship is that, in the absence of the client’s informed con-
sent, the lawyer must not reveal information relating to the representation.'*
‘This contributes to the trust that is the hallmark of the client-lawyer
relationship.'®

Legal professional privilege, as it is now called, has its otigins in the concept of
confidence.!® A person or his legal counsel should be free to speak about mat-
ters regarding their litigation without fear that it will subsequently be used
against him,'” This legal professional privilege is an important safeguard of a
client’s legal rights.'®

Misconduct like blogging about a client or posting a revealing video on You-
Tube is a clear violation of not only the client’s trust, but also the client’s legal

rights.

In reality, the privilege to defend the client is eliminated if the client’s secrets
are disclosed in public without the client’s approval, because it a breach of the
mutual agreement to keep the client’s secrets entrusted to the lawyer absolutely
confidential.’? Not only does such a breach of client confidentiality undermine
the importance of the relationship between attorneys and their clients, it un-
dermines the professionalism of the law.

COoNCLUSION FOR JLLINOIS

As the popularity of social networking sites like Facebook and Twitter grows,
so does their importance in litigation.?® Not only has the law had to advance
to permit using social media as tools on behalf of clients, but now ethics en-
forcement agencies must use these mechanisms to ensure good behavior among
practicing attorneys,
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As the ARDC’s Smart advises, “While Illinois has not yet affirmatively out-
lined this particular area, don’t be the test case.”! What Tllinois has outlined
within its Professional Code of Ethics is that, “even when not acting within the
scope of your profession as a lawyer, you are always an attorney.””*

Nevertheless, the ARDC has increasingly had to discipline lllinois attorneys for
publicly revealing the private information of their clients, In the cases of
Peshek’s blog and Gilsdorfs video, what they released into cyberspace was used
against them in a court of law.

Given the pervasive nature of social media, explicit guidance about how social
media sites can be used by Illinois lawyers, as well as against Illinois lawyers, is
critical. Without it, a lot more lawyers may find themselves with a suspended
license — and a lot more time on their hands for blogging about new hobbies
instead of clients.
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