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FEATURE ARTICLE

CONSTITUTIONAL
CATASTROPHE: THE
NATIONAL DEFENSE

AUTHORIZATION ACT VS.
THE BILL OF RIGHTS'

by SHAHID BuTTAR?

I will touch on a number of different issues today, including the National
Defense Authorization Act (NDAA), as I discuss the new and expanding
power of our government to detain even U.S, citizens indefinitely without
trial.®> There is an even greater power being asserted by our government in
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connection with national security, to kill U.S, citizens without trial — a power
that was defended right down the street about a week ago by the Attorney
General of the United States.* I will address that in my remarks, as well.

I want to couch what I am about to offer in the terms of legal realism, There
are two primary audiences with which Tintend to share that frame of reference.
The first is to law students, who 1 imagine are still being indoctrinated with
the false pretense that the law is made in the courts — which quite frankly
could not be further from the truth — and so I will try to put the role of
courts in context. The other audience consists of the public generally, but
particularly reporters and elected office holders who, with respect to the
NDAA and the military detention authority, have failed to grasp what it at
stake, how the law that was recently passed and signed into law by the presi-
dent on the last day of last year impacts very fundamental rights, and a legal
realist perspective of that law.

Then T will try to wrap all that up, rather than leaving you entircly dejected
and disillusioned, with some action opportunities and ways for you to raise
your voices here in Chicago.
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A ReaLisT's ViIEw ofF COURTS

The first piece [ want to touch on just by way of introduction is the role of
courts. Obviously, in legal education case law is primary. That's what you
study as a lens through which to understand how the common law develops,
how the principles interrelate, and it’s a useful teaching method, But the teach-
ing method obscures the reality on the ground, which is to say that courts are
largely a sideshow with respect to how the law evolves.

You could think of this through a couple of different lenses. First, consider the
branches of government: we are all taught that in our system of divided and
separated powers there is an executive branch, a legislative branch and a judi-
cial branch.

Complicate that now with the federalist system, which is to say we have at least
three layers of government: federal, state, and local. There are executive
branches at the federal layer, the state layer, and the local layer, as well as
legislatures at each of those three layers. And while courts don’t generally have
local equivalents, we at least have state and federal courts. We have, then, at
least eight branches of government. If you add the press as a theoretical addi-
tional branch, we actually have nine branches — nine — of which the federal
courts are only one.

You read federal case law in law school. This is a useful teaching method, but if
you look at the branches of government and the sets of institutions thar collec-
tively comprise and decide how the law will apply, at least on the ground,
federal courts are just one-ninth of the equation.

Another very simple way to capture this notion is the adage that possession is
nine-tenths of the law. Think about the role of courts where potential litigants
lack the resources to litigate, Stasis is the norm. It doesn’t matter what the
doctrinal commitments for some other case or controversy might be when liti-
gants don’t have the resources to litigate.

The analysis also holds when courts lack the doctrinal hooks to reach a set of
issues. For instance, if a particular case does not satisfy constitutional standing
or ripeness requirements, there are any number of issues that elude the jurisdic-
tion of courts.> So whether it is because potential litigants lack the resources to
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actually litigate, or because judges lack doctrinal opportunities to engage the
issues, judges play a profoundly passive role in the system.

If any of you aspire to be judges, and follow the canard that to get there you
have to hide your political perspectives for your entire careers, I would just
plead with you to wake up, because: a) there aren’t that many spots on the
federal bench — you're talking about under 700; b) there is no particular
guarantee that stealth nominees will be the fashion du jour at that stage in your
careers; ¢) there are any number of issues on which you can raise your voice
between now and then; and d) judges are very disempowered. To become a
judge takes decades of preparation, and when you are on the bench you might
sit your entire career and hear just a handful of cases with any particular public

relevance,

The disempowerment of courts is a theme I want to leave with you. This is a
bit of a digression, but I don’t want to make the claim that the courts are
irrelevant., Courts are absolutely relevant; they are just marginalized, and the
last way in which I present this is the judicial vacancy crisis. In the U.S. Senate,
Republicans have mounted essentially a dragnet filibuster impeding any effort
to confirm particularly circuit court nominees.’ There is a long-running crisis
with respect to vacancies on several of the judicial circuits, which further un-
dermines the capacity of the judiciary to provide meaningful justice, cither to
discrete litigants on the ground or with respect to very important doctrinal
questions that we'll explore over the next few minutes.

PuBLIC MOBILIZATION AND THE RESPONSIBILITY OF LAW STUDENTS

Maybe the last piece with respect to the marginalization of courts that I think
is particularly interesting for this crowd, given you are in Chicago, are the
opportunities for public mobilization. Chicago eatlier this year, just a few
months ago, maybe even weeks, became the first city in the country, as far as [
know, to become a torture-free zone.” And that reflected public mobilization.

The Chicago City Council passed, I believe unanimously, a resolution af-
firming that torture is unacceptable in the United States, but further finding
that extended solitary confinement constitutes torture.® Many states across the
country practice extended solitary confinement as a relatively routine instru-
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ment of retribution. But it is torturous, and your city has taken the lead in
announcing that principle despite the prevailing view.

Your city, if pressed by its residents, can take similar positions with respect to
any number of issues. And the most compelling opportunities to raise your
voice are not it the courts nor even necessarily in legislatures, but rather in the
public sphere. This is an overarching theme I want to leave with you.

The last thing T will just say before I dig into some of the subject mauter here is
that, for those of you who are law students, you occupy a particularly privi-
leged position in our society. Students, except for professors, are the only peo-
ple who essentially get paid to learn. Granted, you might be racking up a lot of
debt while you are being paid to learn, but the fact of the matter is you have
the privilege of having the opportunity to study and dedicating -— at least for
that moment — your lives to that end.

Few people have that opportunity. And by virtue of that, you are becoming
increasingly acquainted with the levers through which these decisions are
made. So you have the privilege not only of focus, but also of training. And as
busy as you might feel (this might be the most depressing thing T tell you
today), it gets only worse. So you actually have a fair amount of flexibility in
your lives; in retrospect you will see this.

This combination of attributes — the opportunity for focus, the acquaintance
with the levers and the training you are getting in those schools, and the flexi-
bility over how to allocate your time — also includes a freedom from institu-
tional constraints. Let’s say some of you go on to clerk in courts; you will
essentially sacrifice your First Amendment rights for the privilege of occupying
that position. You don’t have those constraints at the moment. So I would just,
again, invite you to wicld that privilege assertively.

THE PERSPECTIVE OF LEGAL REALISM

So let’s talk about what legal realism is. We'll apply it 1o a few different discrete
doctrinal settings, starting with the First Amendment. We'll compare it to the
Attorney General’s recent defense of the ability to assassinate U.S. citizens at
will without judicial oversight, and then we'll apply it to the National Defense
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Authorization Act. Finally, we'll link all of that to action opportunities that
you might consider pursuing here in the weeks and months ahead.

Legal realism is essentially the perspective that the law is not necessarily re-
flected in the contorted justifications that judges reach in order to decide the
cases before them, nor in the theories constructed by law professors to lend
coherence to an incoherent bady of case law. Legal realism recognizes that the
law includes whatever potential litigants, or government agencies, are able to
get away with. Which is to say, legal realism acknowledges that that the law
includes, for instance, acts by an executive branch that no court ever oversees,
like torture, or systematic and pervasive dragnet spying by the National Secur-

ity Agency.

There are all kinds of issues that elude the courts, whether because of the
standing barrier, the ripeness barrier or the lack of resoutces available to lidi-
gants. Those facts — the possession that is the nine-tenths of the law — that is
what the law /s, whatever judges might atticulate in the limited number of
cases they actually decide.

When you read case law, what you are really looking at are reflections on the
law from its periphery. They don’t determine what the law is. They are advi-
sory with respect to a particular set of facts that find themselves before some-
one who is in a position to do something about it. So I just want to place in
context the instruments of your legal education.

LeGaL REaLism AppLIED: Two CASES AND THE FIRST AMENDMENT

Another way to look at this is to examine the contrast between similar cases
that reach very different doctrinal conclusions. Let’s look at the First Amend-
ment as a particular crucible,

In the 2010 Supreme Court term, there were a pair of First Amendment deci-
sions, one of which has gotten a great deal of attention and the other of which
has gotten some, but not nearly as much. So just a show of hands: who here
has heard of Holder v. Humanitarian Law Project?® 1 see a handful of hands.
Who here has heard of the Citizens United case?'® More of you. Good.
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So, before we ger into the doctrine on how these cases compare and contrast
with one another, you see a very stark discrepancy as to how many of you have
heard of one of the cases versus the other. But the reason you have heard about
Citizens United is because of public mobilization. The fact that one of those
cases is an object of mainstream political public awareness even outside this
room reflects the public mobilization that responded to this decision, from all
corners, left and right, across the country, in the halls of government, on the
street, at Occupy sites, in Tea Party rallies. You see in this mobilization from all
cornets the opportunity to promote an idea and reflect a consciousness in the
polity, in the electorate, in the populace, in the public, beyond the rarified
institutions in which we discuss these things.

Let’s talk about how these cases differ. They're both First Amendment cases,
decided, ironically, on the first and lasc days of Supreme Court term 2010.
The Citizens United decision essentially gave corporations the First Amend-
ment right under the free speech doctrine to buy elections. The Humanitarian
Law Project case rescinded from U.S. persons, including charities or individu-
als, the right to promote nonviolence abroad, 'm going dig into the facts of
the latter case, present the holding, then give you another way to look ar it
beyond the narrow facts before the Court.

In Turkey, there has been a long-running insurgency conducted by a Kurdish
minority concentrated in the southern part of the country, straddling the
northern border of Iraq. The Kurdish minority in those two countries has an
irredentist aspiration to its own state, and that has led to, at times, violent
insurgency against the Turkish state, in particular,

The Kurdish Workers’ Party, or PKK (Pattiya Karkeran Kurdistan), was the
target of a series of workshops promoted by a U.S.-based charity called the
Humanitarian Law Project aiming to bring peace to this conflict. Its method
was to enable nonviolent conflict-resolution workshops.

Who might you think you would want to participate in workshops aiming to
bring peace to a conflic?? Any guesses? Do you want bank customers in Ala-
bama to participate in those workshops? Do you want members of Congress to
participate in those workshops? You want militants to participate in the work-
shops. That's the point: if you're trying to bring peace to a region and there is
an active conflict, the people you want in your workshops are the people who
would otherwise be out there committing violence.
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But because the PKK had previously been categorized by the State Department
and the Treasury Department as a foreign terrorist organization, the charity
would risk being charged with providing “material support” to a terrorist ot-
ganization if it went ahead with its wotkshops, thanks to an amendment to the
material-support provision included in the PATRIOT Act."! The Humanita-
rian Law Project challenged the material-support law.

You might think of the PATRIOT Act as a surveillance authority. It is more
than merely that. The amendment to the material-support statute, and the
resulting Humanitarian Law Project case, help reveal the extent to which the
PATRIOT Act also included the government’s power to criminalize what used
to be First Amendment-protected activity.

The interesting parts about the case, to me, were particularly that the defen-
dant, the Humanitarian Law Project, committed no violence. The government
did not even allege that it committed any violence. Nor did the charity intend
to support violence, a point the government conceded as well. All of which is
to say, you can face conviction for material support for terrorism even if there
has been no act of violence and you never intended to support any. I would
then ask: what exactly does terrorism actually mean? Is it just whatever the
government wants it to mean?

Terrorism rooted entirely in association, with no violent action or intent to
support such action, drives a hole the size of a train through the First Amend-
ment, What it does, particularly if you contrast it with the decision in the
Citizens United case, is create a very dramatic tension in the First Amendment
doctrine: corporations have a free speech right to buy clections, but you don’t
have a right to fund nonviolence abroad. And if the government comes after
you to say that you are talking or coordinating with the wrong people, you
don’t have the right to claim you never intended to support violence or that
such violence never happened.

This is the state of the First Amendment, and when you Jook at it through a
legal realist lens, particularly as revealed through these two cases during the
Supreme Court’s 2010 term, it demonstrates how little the rule of law actually
means in America today, We sing anthems at baseball games about living in
the land of the free, but the shoe does not fit.
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Pl explain a few other things that are even worse, quite frankly, than the
Humanitarian Law Project case in a second,

THE Fraciary of ConsTITUTIONAL RicrTs: A NoTte on AETA

Before I get to the Attorney General and the authority to kill U.S. citizens
without judicial process, let’s talk briefly about the Animal Enterprise Terror-
ism Act (AETA), which became law in 2006.> AETA amended and strength-
ened the Animal Enterprise Protection Act of 1992, which had introduced the
federal crime of “animal enterprise terrorism” — that is, causing physical dis-
ruption to the functioning of an animal enterprise, such as a commercial lab
using animals as test subjects.*?

AETA and its predecessor basically fit the same line that I was drawing out in
the Humanitarian Law Project (HLP) case. If HLP stands for the proposition
that terrorism can include what used to be First Amendment-protected activ-
ity, then the prohibitions against animal enterprise terrorism did the same
thing, even well before 9/11.

Let me give you a fact pattern that reveals how AETA can be (and has been)
abused. If you stand on the sidewalk in front of a house that, let’s say, happens
to belong to an executive of a company that experiments on monkeys for phar-
maceutical research, or a company that is involved in factory farming, and you
do so because you have an interest in animal rights, or food safety, or bioethics,
or any number of other issues that drive these particular movements — if you
do nothing more than wave a placard outside the home of an executive of an
“animal enterprise” — then you have committed an act of terrorism.

You might often hear that in the years after 9/11 our government sacrificed
civil liberties for the sake of national security. Don’t buy it. That started well

before 9/11.

The extent to which the First Amendment has been essentially shredded in
service of corporate power is better shown in the AETA legislation than in the
HLP litigation. Who do you think lobbied to get AETA passed? These were
businesses that had been targeted by protestets.
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So when you think about the right to speech or the right to association, two
among the several rights that the First Amendment protects, doctrinally con-
sider a legal realist perspective, which is to say the First Amendment doesn’t
protect much, depending on who you are or the settings in which the facts
emerge. So let’s go beyond them.

Tue Kining ofF U.S. Crrizens WirHouT Triar

Let’s talk particularly about the Fifth Amendment and the Sixth Amendment
and the right to assassinate U.S, citizens without trial. The Fifth Amendment
guarantees due process. The Sixth Amendment guarantees the right to con-
front witnesses and evidence.

Yet, just last week, the chief prosecutor of our country spoke down the street
from here and defended the president’s authority to disregard both of those
amendments at will to essentially order the death of a U.S. citizen without any

process.™® Now there’s a secret process that the Attorney General claimed -

would suffice to guard against any potential liberty interest that we might per-
ceive as threatened here, but 1 want to invite you to think about a couple
things here, and again, to do so from a legal realist perspective.

I will grant that the Attorney General articulated a series of limiting principles
that govern whether killing a U.S. citizen is legal, such as the seniority of a
target within a known terror network and the imminence of an attack that
might ensue from the target’s activities.'”> But what value are limiting princi-
ples if there is no forum in which to articulate or contest them? And if there is
no transparency to the decision — if this is a process that happens entirely
behind closed doors — how can we have any faith that the application of those
limiting principles reflects any degree of legitimacy?

The short answer is: we can’t. The canard that we can simply construct a
vision of due process that doesn’t involve judicial process, that we can cut out
Article III of the Constitution because it is inconvenient to the executive
branch, is not only foolish and draconian, it is authoritarian. You cannot claim
to lead the free world when you don’t even belong in it.

And that is the unfortunate situation in which we've found ourselves today.
We have an executive branch that, under administrations from each of our
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major political parties, claims the right, quite frankly, to do whatever ic likes,
regardless of what the Constitution says.

The Constitution constitutes the republic. It is the founding document. But
what if courts are not in a position to defend it? What if there is never an
opportunity to hear evidence? What evidence is there to hear if the executive
branch is just running around vaporizing people with CIA drones?

Think about a legal realist perspective here. Does the Fifth Amendment mean
anything? Go abroad, say something our government doesnt’t like, and then
we'll see how much the Fifth Amendment means. We've already seen how little
the First Amendment means. The Fifth and the Sixth suffered a dramatic set-
back just last week when the Attorney General claimed the authority to disre-
gard them. And that is under a president that claims to be a constitutional
scholar!

But that’s a whole other story, which I will leave aside for a minute.

Before I move into the NDAA, let’s note another voice, just so that you are not
hearing this only from me. Jonathan Turley, a law professor at George Wash-
ington University Law School in Washington, D.C., where I live, wrotc an op-
ed in The Washington Post in January essentially assessing precisely this ques-
tion: Can we claim to live in the land of the free?'®

Turley looked at many of these same pieces. He didn’t look closely at the
justifications for the kill doctrine, because T don’t know that it had actually
emerged yet, Holder had not defended it yet, but it was in the news.

There is another lens with respect to the state secrets doctrine that relates to
the marginalization of courts that we discussed before, and he talks about that.
I would invite you to read it. It would be interesting follow up to our conversa-

tion today.

Tue NDAA anup THE Derention or U.S. Crrizens
So let’s talk about the NDAA, the National Defense Authorization Act.'”” A

show of hands on how many of you have heard about NDAA? So somewhere
between HLP and Citizens United.
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T would dare say that the reason you've heard about the NDAA is because of
public mobilization. You didn’t hear it on the news. Nobody covered it when it
happened. You didn’t hear it from Washington. They signed it into law in the
figurative dead of night on New Year’s Eve. Why would you sign a bill into law
on New Year’s Eve? When you want no one to see what is happening,

So if you haven’t heard about it in the news, and you haven’t heard about it
from our government agencies, you heard about it through public mobilization
— the same mechanism through which you heard about the PATRIOT Act,
the same mechanism through which you heard about Citizens United. And the
missing ingredient, public mobilization, is why many of you hadn’t heard
about the Humanitarian Law Project.

The NDAA includes a great many things. It is a long bill, hundreds of pages
long, One passes every year. It is the act that authorizes the Pentagon to spend
money separately appropriated in an appropriations bill; so the NDAA itself,
the acronym, is meaningless. It is a bit of a red herring. It is the detention
provisions of the NDAA, in particular, on which T invite you to focus: sections
1021 and 1022.'®

Each of those sections has different contours. One of them is a permissive
detention authority. The other is a mandatory detention authority. The
mandatory detention authority has a caveat that essentially makes quite clear
that it cannot apply to U.S. citizens.'?

The permissive authority has a comparable caveat, but one that is weaker. The
caveat for the permissive detention authority says that nothing in this law shall
be read to change the faws or authorities relating to the due process rights of
U.S. citizens.?® Nothing shall change the existing laws or authorities. So let’s
look at some existing laws or authorities.

Is anyone familiar with the Authorization for Use of Military Force (AUME)?*!
It was passed by Congress in the immediate wake of 9/11. It was an authoriza-
tion to use military force against those who the president determined
“planned, authotized, committed or aided” the 9/11 attacks, or who harbored
such persons or groups. The Bush administration subsequently claimed the
AUMEF authorized the domestic military detention of a U.S. citizen, also not
far from here, at O’Hare International Airport. I'm talking about José Padilla,
for people who are familiar with that case.?*
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This is a U.S. citizen of Latino decent, born in the United States, accused of
plotting to detonate a radioactive device over a U.S, city. He was held in a
naval brig for three years, during which-he lost his mind.

Remember the torture ordinance that your city just passed declaring that soli-
tary confinement is torture? Padilla is an example of what happens when you
torture someone in that way for three years.

He emerges, with his mind no longer intact, on the eve of his hearing before
the U.S. Supreme Court. The Bush administration mooted the case by shifting
him from a military brig into a civilian prison. He was ultimately convicted in
a normal Article IIT trial of an offense bearing no relationship to the allegations
for which he was originally detained.??

Again, let’s look at this from a legal realist perspective. Did the Supreme Court
ever say that the AUMF allowed domestic military detention? No. Why? Be-
cause the executive branch contrived an opportunity to keep it out of court.
But the AUMF is an existing authority, one to which the NDAA locks itself as
a baseline. In the wake of the NDAA, the Bush administration’s conrroversial
use of the AUMF now extends beyond that one individual, José Padilla, to the
hundreds of millions of Americans living here within the domestic United
States. You can think of the NDAA’s military detention provisions as essen-
tially taking principles that work at Guantanamo Bay, importing them, and
now subjecting all of us to them, rather than only the 800 people that were
subjected to it at that facility,

This may sound preposterous — and quite frankly, it is. Even more prosperous
is the fact that half of you never heard about it. And you're law students and
lawyers. If you haven’t heard about it, do you think the people on the street
have heard about it? Do you think our members of Congress, quite frankly,
have any idea what they voted for?

ArrLyING LeGAL RraLisM 1o THE NDAA

Several members of Congress in the weeks since the NDAA became law have
claimed that it does not authorize domestic military detention of U.S. citizens.
I don’t know a kinder way to say this: They're clueless.
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You can’t necessarily blame them: the reason they're clueless is because if you
read the particular provisions of the act without context, it doesn’t seem so
disturbing, “Nothing in this law shall affect the existing law or authorities.”
Well, we all have a right to trial. “Nothing to see here, move along. Go home.”

Except that when you look at the legal realist perspective of the authorities that
have been asserted, the ways in which the AUMF has been itself twisted to
enable the torture of U.S. citizens domestically, a whole different picture

emerges.

If you look at the Humanitarian Law Project case as an opportunity to treat as
terrorism First Amendment-protected activity, association, and speech, a whole
different picture emesges. It's here in Chicago, as well as Minnesota, Michigan,
and Los Angeles, that two dozen peace and justice activists face a long-running
investigation by the FBL** Under the NDAA, people suspected of associa-
tional crimes, like those activists, won’t face grand jury investigations. We'll
just lock them up and throw away the key. That is a powet that was not
around when those individuals were first investigated.

This is a very chilling time in our nation’s history, and it’s not just the dra-
matic expansiveness under administrations and congressional leadership from
both major parties, it also the abject ignorance pervading our society of what is
happening under our noses. But in public mobilization we have the opportu-
nity to fix that ignorance, and then to fix the law.

And 1 will just say this: P'm going to drop the “F word™ fascism. Never is it
apparent when you are within it. It is always easy to get along if you go along
in a fascist system. It is when the boot is on your neck that it becomes very
clear, and by that time there is no recourse.

You can see this in the evolution of the AETA first criminalizing environmen-
tal and animal rights activism, then to the post-9/11 crackdown on Muslims,
which has now extended to peace and justice activists, We came for the com-
munists; we came for the trade unionists. And when they come for you there
will be no one left — unless we figure out as a civil society, between now and
then, how to join together to restorc meaning to the fundamental principals
that have long made our country great.
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I'll give just one last piece here about the ways in which the NDAA, if abused,
could threaten democracy and the destabilization that could result. I want to
particularly take a quick moment to riff on the state secrets doctrine; this will
connect to two different points in the discussion -— both with respect to the
ways in which courts have marginalized themselves and also the need for pub-
lic education on issues that might otherwise evade attention.

THE Usk AND ABUSE OF THE STATE SECRETS DOCTRINE

Are people familiar with the state secrets doctrine?®® Show of hands. It
emerged in a Korean War-era case?® involving the families of three civilian
observers who were killed when a B-29 Superfortress bomber they were aboard
crashed in Waycross, Georgia, in 1948. The executive branch claimed before
the U.S. Supreme Court that the disclosure of the circumstances surrounding
this incident would compromise national secutity, and the Court accepted the
executive’s claim of the need to protect particular pieces of evidence. This was
an evidentiary doctrine deferring to the executive,

Remember, mind you, that the founders of our country claimed explicitly in
the Federalist Papers that the need for the independence of the judiciary was
paramount.”” Without an independent judiciary, your rights are meaning]ess.
All of the rights embodied in the Bill of Rights rest on the opportunity to get
before a court.

Despite that, the Court allowed the executive to keep particular pieces of evi-
dence hidden. Tt just so happens that many years later, when the facts about
the Waycross crash came did come out, the declassified accident report re-
vealed there was no national security secret that would have been disclosed by
releasing the facts of the case.”®

Half a century after the Reynolds decision, the Bush administration used the
state secrets doctrine to keep out of court allegations of corporate complicity in
torture — specifically, corporate assistance with the CIA’s extraordinary rendi-
tion flights.?? These flights involved sending people to countries thar were
known to use torture as an instrument of “enhanced interrogation.” Having
other countries conduct torture for us kept our hands theoretically clean.
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Corporate involvement in such flights wouldn’t seem necessarily to rise to the
level of a state secret. We're talking about a private corporation. Nor is the state
secret doctrine, in this case, limited to an evidentiary doctrine. Tt was cited as a
wholesale immunity doctrine to confer immunity on both the government and
private actors for conduct that violates our nation’s most fundamental com-
mitments — I dare say our species’ most fundamental commitments.*®

That is one example of the state secrets application. Another would be the
NSA’s warrantless wiretapping scheme, which has been struck down as uncon-
stitutional by every federal court that has ever reached the merits of a challenge
to the NSA’s program.*! Yet it persists. Why? Because all of those cases have
been overturned on appeal, particularly because of the state secrets doctrine, or
constitutional standing, which has been an independent reason to keep those
cases out of court. And let’s just follow that latter strand really quickly.

THE SELF-MARGINALIZATION OF THE JUDICIARY

Ifyou need to demonstrate a particular case or controversy to a court, you have
to demonstrate that you have been subjected to the NSA’s spying. But if the
spying program is secret, how do you establish that you were subjected to it?
The fact of the secrecy impedes judicial review.

So this use, this allowance, of the state secrets doctrine impedes any meaning-
ful judicial review of private complicity in torture, the NSA’s warrantless wire-
tapping scheme, or quite likely in the future, the military detention of any
discrete individual or set of people. And they might not be Japanese Ameri-
cans, they might not be Jewish Americans, they might not be Muslim Ameri-
cans, they might not be environmentalists, they might not be peace and justice
activists, but they could be any of them or anyone else. That could also be a
state secret.

The complicity of the judiciary in writing itself out of the equation here is
what I'm trying to drive home to you. And remember, we started this discus-
sion with the marginalization of courts. [ wanted to stop short of saying they're
irrelevant, but they are marginalized, and this is an arena in which the courts
have marginalized themselves.
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The most recent case, as far as [ know, in which the state secrets doctrine has
been asserted by the government is a case involving the FBIs infiltration of a
whole series of mosques in Southern California in which an ex-convict was
paid $100,000 to bribe Muslims to participate in plots that the FBI proposed
so that there would be then something to prosecute — which incidentally is
the pattern in almost every FBI prosecution of a Muslim American involving

people recruited in a mosque over the last 10 years.®?

Let’s bring this back to a legal realist perspective of the state secrets doctrine, in
an interesting way in which it has been flipped on its head in the advocacy
arena recently. The state secrets doctrine you might sum up as the idea that
you can talk about some sensitive issues anywhere except a courtroom. You can
write articles about the NSA’s watrantless wiretapping scheme, you can talk in
the street or Have a protest about corporate complicity in torture, but you can’t
talk about those issues in courts because if you talked about it in court, that

would risk national security.

In the discussion around how to respond to the NDAA — [ won’t name any
names here — one of the big public interest litigation shops with a four-letter
acronym articulated a particular concern that is the inverse of the state secrets
privilege: you can’t talk about your fear of the NDAA in public because then
that very construction of an otherwise ambiguous law might later show up in
court,

Some don’t want to admit to the public that the NDAA could be used to allow
domestic military detention, because we don’t want a court buying that argu-
ment in the future. This again speaks to where law is constructed. If you think
of the law as constructed in a courtroom, that concern makes sense. But the
law is not constructed in courtrooms,

We've looked at that through several lenses now, We've looked at that through
the barriers presented by standing, by ripeness, by the state secrets privilege;
we've looked at this through the tension demonstrated in the First Amend-
ment jurisprudence, in the summary disregard for the Fifth and Sixth Amend-
ments demonstrated by the Attorney General just last week down the street,
We have seen in various ways how the law is not constructed in courts, but
rather on the ground, and if the law is constructed on the ground and in
public, for us as advocates, or for that matter even as students of the law, I dare
say it is incumbent upon us in this time of constitutional crisis, quite frankly,
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to be as loud as we can possibly get, because most people on the street don’t
have access to the privilege you enjoy to study these issues.

WieLpmNG QOUR RESPONSIBILITY

It is a responsibility that we wield, as members of a profession with unique
access to this information, to reveal to the public what these laws actually
mean. When I say “public,” I include elected representatives because, again,
they don’t get it, It's not surprising, quite frankly, that members of Congress
don’t get this. And these are opportunities for us, every day, to raise our voices.

I'm going to go back to the resolution that the Chicago City Council recently
passed that made this city a torture-free zone. There are any number of issues
on which you, and your city or your state, are poised to raise your voice.

There have already been, in the less than three months that have passed since
the NDAA became law, nearly a dozen oppositional resolutions emerging from
county boards and city councils around the country, from jurisdictions as geo-
graphically and ideologically dissimilar as Albany County, N.Y. — surround-
ing the state capital, one of the largest states in the country, a blue state, a
machine Democrat state — and E! Paso County, Colorado, which was the first
to pass an anti-NDAA resolution and encompasses Colorado Springs, which is
hardly a progressive hotbed. Colorado Springs encompasses several military
bases, including the Air Force Academy, and that community raised its voice,
in no uncertain terms, decrying domestic military detention even before the
NDAA became law.3® When the Air Force Academy is telling you there is a
problem with domestic military detention, we should all take notice.

And we should do a lot more than that. The most powerful act you can per-
form is not filing a case, it’s not signing a petition, it's not even going to a
protest. I’s making introductions, it is extending networks, it is building grass-
roots communities that can speak truth to this power.

Our emperor, whoever this figurative body is, has no clothes — but we have to
reveal that to our friends and neighbors, to our communities. It is incumbent
upon us to reach out across communities to offer information and analysis
about these kinds of issues that do unite all Americans.
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We all share an interest in the right to trial. It doesn’t matrer what the govern-
ment might accuse you of. If you have no right to trial, then you don’t have an
opportunity to vindicate it, which is to say, the right to trial unites every con-
ceivable political interest, It unites every community.

I think this is a crucial moment in our nation’s history — I dare say a world
historical moment. We have started to see cracks in the edifice of the authorita-
rian regimes of North Africa and the Middle East. How then can we, in the
country that pioneered democracy, resign with such stunning passivity the
rights that inspired the world to follow our lead?

I invite you to take the lead here in Chicago, where it matters, and where you
have reach. You have a voice to speak truth to that power and shine a light on
these abuses. Thanks again for being here this morning.
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