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THE INVISIBLE UNINSURED:
NON-CITIZENS AND ACCESS
TO HEALTH CARE COVERAGE
UNDER THE AFFORDABLE
CARE ACT

by STEPHANIE ALTMAN, GENE STEPHENS & ANNIKA YATES'

Peoplc immigrate to the United States in hopes of making a better life for
themselves, their family and their children. They may seek employment,
health care and freedom from poverty or persecation in their home country.
The term “immigrant” or “non-citizen” covers a wide range of people who
come to and stay in the United States for different reasons, Non-citizen is the
most encompassing term so we have used it in this article to represent many
categories of people who visit or reside in the United States. Immigrants and
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visitors enter the United States with different types of legal documentation and
may change their status duting their stay in the United States. Legal status and
immigration documentation largely determines if a person is eligible to receive
government benefits such as public health insurance.”

Some immigrants enter the United States with the intention of becoming legal
g g
permanent residents and, eventually, United States citizens; however, these op-
portunities are limited. Some foreign nationals enter the United States for a
desionated time petiod as employees or students and do not intend on immi-
& P

grating or becoming permanent residents. Visitors often come into the United
States on a tourist visa or other temporary visa,

Most commonly, visitors who stay beyond the length of their visa potentiaily
become “undocumented”, or without legal documentation to remain in the
country. If they become sick or disabled and unable to work or care for them-
selves or their family here in the United States, they have very limited access to
public health care coverage. Many low-income jobs do not provide health in-
surance to their employees and private health insurance is often prohibitively
expensive. In addition, immigrants and other non-citizens are rarely eligible for
public medical coverage such as Medicaid and Medicare.” Unfortunately, the
Patient Protection and Affordable Care Act (“ACA”) may not significantly im-
prove the health insurance status of non-citizen populations.*

Medicaid is the largest insutet in the nation of people under age 65.° The
federal Social Security Act and conforming regulations govern eligibility and
coverage under Medicaid with some variation among the states. Eligibility for
and access to medical coverage under Medicaid and other public programs
generally depend upon four major factors: categorical eligibility, citizenship/
immigration status, income and assets. Categorical eligibility for Medicaid in-
cludes adults over age G5, pregnant women, children under age 19, parents of
children under age 19 and people with disabilities. In 2014, this categorical
eligibility will also expand to non-disabled adults without minor children,”

However, current citizenship and immigration requirements will continue to
apply to all categories of coverage under Medicaid with the exception of preg-
nant women and children under age 19 who may have more liberal require-
ments applied at state option.® As the ACA largely followed the regulatory
scheme of Medicaid, it did not expand or broadly liberalize access to coverage
under Medicaid. The only other significant new avenue for health care cover-
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age authorized in the Affordable Care Act are the opportunity for some law-
fully present non-citizens, including legal permanent residents, to purchase
health insurance through state health benefits exchanges or cooperatives,

Availability of Public and Private Health Care Coverage for Non-Citizen Popu-
lations Historically, non-citizens have faced challenges obtaining health care
coverage due to a myriad of issues including a failure to meet the eligibility
requirements for Medicaid, limited availability of coverage through employ-
ment and low income.” While non-citizens are approximately 7 percent of the
total population, they make up 21 percent of the uninsured population. They
are also more likely to have characteristics associated with being uninsured,
including youth, low income, Hispanic ethnicity and employed by smalf em-
ployers who are less likely to offer health insurance.’® Therefore, due to the
lack of access to private insurance and lack of eligibility for public insurance,
non-citizens are disproportionately more likely to have no health care coverage
available to them.

As a result of a political backlash against non-citizens combined with a similar
backlash against welfare recipients, eligibility for Medicaid and other public
programs was significantly curtailed in 1996 with the passage of the Personal
Responsibility and Work Opportunity Reconciliation Act, While Medicaid re-
mains generally available to certain special populations (e.g., legal permanent
residents after they have been lawfully present in the country for 5 years, preg-
nant women, refugees, asylees and victims of domestic violence, torture and
trafficking), undocumented and temporary immigrants remain ineligible for
Medicaid regardless of their length of residency in the country except for cov-
erage of limited emergency conditions.!' Restriction on public health care
coverage for undocumented non-citizens continues to be debated as a major
political issue often wrapped up in debates over immigration policy.

Documentation of citizenship and identity has provided another hurdle to cov-
crage for non-citizens as well as for citizens. The citizenship documentation
requirement, first imposed in the Deficit Reduction Act of 2005, requires a
new and arduous level of identification and documentation to prove eligibility
for Medicaid, A class of Medicaid recipients, many of them elderly, disabled
and unable to adequately prove their citizenship due to a host of barriers in-
cluding lack of original birth certificates, lack of passports, missing identity
information and sealed adoption files, challenged the legality of these require-
ments that required Medicaid applicants and recipients who claim to be
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United States citizens to prove their citizenship in some instances after decades
of receiving Medicaid.

Although some populations, notably foster children, SSI recipients and Medi-
care beneficiaries, were ceventually exempted from the requirements after the
dismissal of Bell v. Leavitt, most applicants for Medicaid must still meet these
requirements.'® These restrictions are often difficult for citizens to meet (e.g.
presenting a United States Passport, original birth certificate and certified doc-
umentation), and, while they do not directly affect non-citizens, the chilling
effect of requiring a high level of documentation from applicants for health
care coverage can discourage any applicant from secking coverage. Similarly,
non-citizens may be afraid to seek health care coverage for their citizen chil-
dren or for themselves for fear of being reported to immigration authorities,
even though it is well-established that applying for health benefits can have no
impact on immigration status ot deportation risk.'*

Emergency medical coverage under Medicaid remains one of the only excep-
tions to the limitations posed for non-citizens in Medicaid and the ACA."
Emergency Medicaid is available to those immigrants who are in need of emer-
gency scrvices, assuming they meet the other cligibility requirements. Some
states also have state-funded only programs to fill the coverage gaps in Medi-
caid and CHIP for low-income, lawfully residing non-citizens who would oth-
erwise be ineligible for Medicaid.'® For example, several states provide coverage
to children regardless of their immigration status, including Massachusetts, Illi-
nois, New York and Washington states, as well as the District of Columbia,'”
The state option in the ACA to provide Medicaid and SCHIP to children and
pregnant women who are lawfully present but have not yet met the 5-year bar
may expand the number of states who cover non-citizen children and will
surely be a focus for collaborative advocacy.

Advocacy efforts to expand coverage to non-citizens have focused on building
collaborations between providers, consumers, and community based organiza-
tions to organize support for health care access. Hospitals and Federally Quali-
fied Health Centers that serve ineligible undocumented non-citizens have a
joint interest with advocates and consumers in expanding coverage to these
populations as a potential funding source for their care.

However, advocacy efforts are typically more successful for non-citizens who
have legal status than for those who have no legal status. For example, a class of
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non-citizens with legal status successfully enforced their rights to state insur-
ance focusing on the inequality between citizens and non-citizens in the provi-
sion of health care. The Massachusetts State Supreme Court held that the
restrictions in access to state health insurance imposed violated the equal pro-
tection rights of legal immigrants.® Still, the problem of coverage for undocu-
mented or “illegal” immigranes remains largely unaddressed.

CoLLARORATION LEADS TO PoLicy RerorM: ALL Kips AND THE
ExransioNn oF HEALTH Carie COVERAGE TO NoN-CITIZEN
CHILDREN IN [LLINOIS

Public opinion and political discourse has narrowed the support for health care
coverage for non-citizens over the past decade, especially those persons who do
not have legal documentation for being present in the United States. Federal
Medicaid law has restricted eligibility and narrowed the emergency coverage
for non-citizens exceptions, resulting in less funding for health care for un-
documented immigrants, At the same time, collaborations between social ac-
tivists, advocates and providers have convinced some states to expand coverage
through state-only funds seeing the value in maintaining population health
(e.g. vaccinating children of all immigration status to avoid communicable dis-
eases) and covering preventative health care to avoid more expensive emergency
and urgent care costs in the future. There have been multiple political amnesty
and health care coverage proposals through federat and state legislation prima-
rily focusing on children such as the DREAM Act but they have been largely
unsuccessful.'” The focus among collaborative partners in Illinois, therefore,
has been to protect coverage for non-citizen children at a minimum.

Hlinois set an early example for the nation in expansion to uninsured children
regardless of immigration status by creating All Kids in 2005. This was in part
a response to the settlement in Memisouski v. Mayam, a class action in which
Tlinois was found to be in non-compliance with federal law in the provision of
equal access to providers and Eatly and Periodic Screening Diagnosis and
Treatment for children on Medicaid. A collaboration of providers, hospitals,
policymakers, advocates for children and consumers came together in unprece-
dented support for health care coverage for all children and the law imple-
menting coverage passed easily in the state legistature, All Kids, although under
frequent political attack, continues to cover children under 300% of the Fed-
eral Poverty Level (“FPL”) regardless of immigration status. This coverage has
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resulted in one of the highest insured rates of children in the nation and set an
example for health care reform and the reauthorization of SCHIP.2°

It is unknown whether Illinois will continue All Kids coverage for undocu-
mented children beyond the implementation of health care reform in 2014.
The coverage of children who do not meet federal Medicaid immigration re-
quirements must be financed with state-only funds. These funds are always in
jeopardy during a difficult budget climate. In addition, audits of the Illinois All
Kids program have provided fodder for its critics finding that Illinois catego-
rizes some children as undocumented when they actually qualify for federal
Medicaid. In order to improve political support for the program, Illinois needs
to improve documentation of citizenship and immigration status to maximize
federal funding. Such an improvement could bring in more federal financial
participation and strengthen political support for the coverage.

Tae AFFORDABLE CARE Act: WHAT IT WiLL MEanN ForR NON-CITIZENS

Under the Affordable Care Act, non-citizens are divided into two groups:
“Qualified” and “Non-Qualified”, generally referring to whether they are qual-
ified for health benefits under the ACA?* Qualified non-citizens are generally
legal permanent residents who have been lawfully present in the United States
for at least 5 years, as well as certain humanitarian immigrants, such as refu-
gees, persons granted asylum or withholding of deportation/removal, condi-
tional entrants, persons granted parole for a period of at least one year by the
Department of Homeland Security, Cuban and Haitian entrants, certain
abused immigrants and their families, and certain victims of human traffick-
ing.?* All other non-citizens, including undocumented non-citizens are consid-
ered “Non-Qualified.””® As non-qualified, they cannot enroll in major public
benefits programs, including Medicaid, The State Children’s Healch Insurance
Program (“SCHIP”), or Medicare.*

Even when qualified, most non-citizens must still wait for the S-year period
before they may apply for Medicaid, with the notable exception of lawfully
residing children and pregnant women who can be covered by state option
without a 5-year waiting period.*

The ACA will also significantly expand Medicaid by requiring states to cover
nearly all people under the age of 65 with household incomes at or below 133
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percent of the FPL beginning in January 2014.%* This expansion will mean
that many low-income people will now be cligible for Medicaid who have
formerly been ineligible for Medicaid due to their failure to meet categorical
eligibility (i.e. they have not fit in a prior category of coverage such as pregnant
women, children, parents, disabled or elderly). Medicaid expansion for each
participating state will be covered by the Federal Government at 100 percent of
the state’s costs of coverage in 2014, with a gradual decrease in funding to 90
percent over time through 2020.%” Thus, the Medicaid expansion could make
a considerable difference in coverage among childless adults who meet the in-
come requirements for Medicaid including qualified non-citizens. However,
the Medicaid expansion will not expand coverage to non-citizens who not
qualified — generally those with no legal documentation or who are lawfully
present but have not yet met the 5-year bar.

One of the most controversial elements of the ACA is the individual mandate,
which requires citizens and some non-citizens who are deemed financially able
(and not eligible for Medicaid) to purchase insurance, either through an em-
ployer or by purchasing an individual plan.2® Those who fuil to purchase insur-
ance will be subject to financial penalties?” Legal permanent residents are
generally subject to the individual mandate.®® In addition, some non-citizens
will be subjected to the mandate.>® Non-citizens, however, are exempt from
the individual mandate if they are not expected to be in the United States for
the whole period of enrollment for an insurance plan.?* The shortest period of
enroliment available will not be known until the state-run health benefits ex-
changes are operational. Currently, no one will be fined for not having cover-
age for less than 3 months (limited to one 3-month period in a year).
Therefore, non-citizens residing in the United States for a period shorter than
3 months within one year will not be fined.>> Undocumented non-citizens will
not be subject to the mandate, as they are ineligible for coverage.>t

THE AMERICAN HEALTH BENEFIT EXCHANGES

The ACA calls for the establishment of 2 “health benefits exchange” in every
state.>> The exchange is intended to provide a user-friendly marketplace to
allow consumers to purchase an insurance plan that best suits their needs.3¢
The exchange has the potential to create a regulated, competitive environment
that ideally will decrease the cost of health insurance.?” States will have the
option to implement increased consumer protections into the structure of the
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exchange.® These factors combined are predicted to make insurance pur-
chased through the exchange more affordable to Americans. Furthermore,
those persons who have incomes between 133-400 percent of the FPL will be
eligible for tax credits, which are intended to make purchasing insurance easier

financially.®

Lawfully present non-citizens will be allowed to purchase insurance through
the exchange and are eligible for certain tax credits.® Undocumented non-
citizens, however, still will not be allowed to purchase insurance through these
exchanges and arc also ineligible for any tax credits, regardless of whatever
other qualifications they may meet.s! Certain lawfully present non-citizens
who are in the United States for a temporary period will also be allowed to
purchase insurance through the exchange if they are in the United States fora
period of time long enough to subject them to the individual mandate or if
they will be in the country for the full encollment period of the plan.®?

CO-0OP; ConsumER OPERATED AND ORIENTED PLAN

The Affordable Care Act afforded an opportunity to qualified nonprofits to
provide health insurance to the individual and small group market.*® These co-
ops are designed specifically to provide an alternative to the state and federal
administered health care exchanges and to be administered with a strong con-
sumer focus.4¢ Co-ops may receive federal loans but since they are not a state
or federal entity, the requirements for eligibility to purchase insurance in the
co-op including citizenship and immigration status is not governed by federal
or state law. Thus, Co-ops may provide another new opportunity for non-
citizens to purchase health insurance if they do not meet the eligibility require-
ments for Medicaid or to purchase health insurance in the health benefits
exchange.

CONCLUSION

The Affordable Care Act did not significantly expand health care coverage for
non-citizens, especially for those with no legal documentation.** The ACA
liberalizes the requirements for legal resident children and pregnant women to
qualify for Medicaid, buc only at state option, It is hoped that more states will
exercise this option and coverage will be expanded to these populations; how-
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ever, states are facing budget deficits that may prevent significant expansion in
the near future. The ACA also allows lawfully present non-citizens to purchase
health insurance through the health care exchanges with a subsidy; however,
undocumented non-citizens will expetience little or no change in their access
to coverage.

These reforms will certainly expand coverage to certain non-citizens and im-
prove financing of health care to non-citizens; however, providers such as safety
net hospitals and federally qualified health centers will most likely continue to
bear the burden of uncompensated care for the undocumented population.
The ACA also invests significant funds into community health centers to bol-
ster their ability o care for the uninsured in general, which may help to fi-
nance continuing care for undocumented populations.?®

Collaborations of providers, advocates and consumers have been partially suc-
cessful in the expansion of Medicaid coverage for non-citizen children and for
lawfully present non-citizens. Traditional safety-net providers including Feder-
ally Qualified Health Centers, clinics, school health centers, and hospitals will
remain the primary access points for immigrants without health insurance or
Medicaid. These providers may be better able to handle the financial burden of
caring for uninsured immigrants because of the cost-shifting through the move
to more insured patients. However, as more non-immigrants are insured in
2014 through the Affordable Care Act, the patient distribution patterns may
change, leaving some hospitals such as County hospitals and clinics with a
greater percentage of the uninsured immigrant population, The “problem” of
providing and paying for health care for non-citizens who are undocumented
or otherwise ineligible for public coverage will remain a burden for those indi-
viduals and on our health care system.
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