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Legislative Update:
A Look at Juvenile Life Without Parole Post-Miller

By Kelcy Whitaker

Background and Case History

In the United States, more than 2,100 inmates are serving mandatory juvenile life without
parole (“JLWOP”) sentences for murders they committed when they were under the age of
eighteen. On June 25, 2012, the United States Supreme Court declared such sentences
unconstitutional under the Eighth Amendment’s cruel and unusual punishment clause in Miller v.
Alabama and its companion case, Jackson v. Hobbs. The 5-4 ruling held twenty-nine states’ laws
in violation of the Constitution by imposing mandatory JLWOP sentences without providing trial
judges the authority to exercise discretion. Significantly, however, the Miller decision does not
ban all JLWOP sentences, but rather requires trial judges to weigh several mitigating factors before
imposing a lifetime sentence on juveniles without the possibility of parole.

The Court’s holding in Miller extended its previous rulings from Roper v. Simmons in
2005, and Graham v. Florida in 2010. In Roper, the Court held that under the Eighth Amendment,
juveniles cannot be sentenced to death for crimes committed before they reach the age of eighteen.
The Court reasoned that because juveniles have diminished culpability and a heightened capacity
for reform and rehabilitation, “they are less deserving of the most severe punishments.” In
Graham, the Court held that juveniles who committed non-homicidal offenses could not be subject
to LWOP sentences. It explained that JLWOP sentences share some characteristics with death
sentences, including the permanent deprivation of basic liberties with no hope for reprieve in the
future, and are therefore unconstitutional. Miller takes the next step and firmly establishes that for
sentencing purposes, children are constitutionally different from adults.

The Court highlighted several instances in which children differ from adults. First, children
have a lack of maturity and an underdeveloped sense of responsibility. Second, a child’s character
is not as well formed as an adult’s. Finally, children are more vulnerable to negative influences
and outside pressures because they do not have the ability to control their own environment and
extricate themselves from horrific, crime-producing settings.

Nearly eighty percent of youths sentenced to LWOP reported witnessing violence in their
homes, and more than half witnessed weekly violence in their neighborhoods. Most of these
children never received treatment for the trauma they experienced at a young age. With these
concerns in mind, the Court declared that a child charged with murder must have the opportunity
to benefit from a judge or jury’s meaningful consideration of these circumstances before receiving
the harshest possible penalty available for juveniles. Particularly, the sentencing judge must
consider not only the youth’s age and its attendant circumstances, but also the youth’s family and
home environment and potential for rehabilitation.

Court and Legislative Action
The Supreme Court provides no specific guidance on whether Miller applies retroactively
to those already serving JLWOP sentences. In spite of that, courts in Illinois, lowa, Louisiana,
Michigan, and Mississippi, have ruled that the high court’s decision is applicable to all prisoners
serving such sentences. In Pennsylvania, which has the largest number of inmates serving JLWOP
sentences, the state supreme court recently held that Miller should not be retroactively applied to
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cases on collateral review, rather, only to cases on direct appeal. Still, courts in Florida and
Minnesota have held that Miller applies only to future cases.

Legislatures in California and North Carolina have also taken action by determining that
Miller is applicable to cases on collateral review. California responded to Miller with a progressive
view on juvenile sentencing by eliminating JLWOP. Its law effectively ensures that all those
sentenced to life in prison as juveniles, will have the opportunity to reduce their sentences to a
term of twenty-five years after serving at least fifteen, if they can demonstrate remorse and
rehabilitation. In North Carolina, a new law provides that “life with parole” means that juvenile
offenders will be eligible for parole after twenty-five years of incarceration and that parole will be
for a term of five years. Further, juveniles convicted under the felony-murder doctrine are afforded
a life-with-parole sentence.

Similarly, Wyoming passed legislation providing that juveniles convicted of murder are
eligible for parole after serving twenty-five years of incarceration.

Nebraska responded by abolishing JLWOP sentences altogether. Accordingly, state law
now instructs trial courts to impose a maximum sentence of life imprisonment and a minimum
sentence of thirty years—a term five years longer than the minimums imposed in California, North
Carolina, and Wyoming.

Louisiana adopted a similar, yet unique approach to the states noted above by requiring
that juvenile offenders serve at least thirty-five years of their sentence and meet additional criteria
to be eligible for parole consideration. However, once eligible, a three-member panel is required
to consider a written statement by an expert in adolescent brain development and behavior in
determining whether to grant parole release.

lowa initially reacted by essentially removing the trial court’s discretion regarding the
imposition of JLWOP sentences that Miller had just established. Immediately following the
Court’s decision, Iowa’s Governor commuted the sentences for thirty-eight lowans who were
serving JLWOP sentences to a mandatory sixty-year life sentence with no possibility of parole.
The move prompted a state Supreme Court case holding Miller to be retroactive, and consequently,
all individuals serving JLWOP sentences are now entitled to a hearing before a judge to consider
the factors set forth in Miller.

In comparison, inmates sentenced in Texas to LWOP as juveniles will still suffer a
mandatory harsh sentence post-Miller. Although the state legislature abolished JLWOP in 2009, a
child becomes an adult at age seventeen in Texas. As a result, seventeen-year-olds who committed
a murder after the Miller decision were subject to an unconstitutional sentence. The legislature
responded by converting the law from one of mandatory LWOP to a mandatory life sentence with
the possibility of parole. The law effectively filled the age gap Miller created and removed JLWOP
as a sentencing possibility for any juveniles under the age of eighteen convicted of murder. Still,
it is important to note that a person in Texas must serve forty years of his or her sentence before
parole release will be considered.

Delaware and Pennsylvania still leave JLWOP as an option available to judges after
consideration of the factors set forth in Miller. Delaware enacted a new law requiring juveniles
convicted of first-degree murder to serve a minimum twenty-five years incarcerated and those
sentenced to a longer term are entitled to a sentence review after serving thirty years. Pennsylvania
reacted with legislation that grants future juveniles convicted of first- and second-degree murder
the chance for release after serving between twenty and thirty-five years, depending on the age of
the killer at the time of the crime. Further, parole hearings are only guaranteed to occur every five
years following completion of the minimum term of years.
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Conclusion

While some states have taken steps that reflect the reasoning in Roper, Graham, and Miller,
others still hold onto the mandatory, harsh sentences criticized in these cases. At least fifteen states
have not yet eliminated mandatory JLWOP sentences. Alabama, where the Supreme Court case
originated, is one of them.

States must recognize, as the Supreme Court has done, that due to the developmental and
psychological differences between children and adults, children are, at a minimum, entitled to
individualized sentencing. Appropriate consideration must be given to the child’s maturity, sense
of responsibility, understanding of the consequences of his or her actions, and potential for
rehabilitation—as well as the family and community environment the child was raised in.
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