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FEATURE ARTICLE

PRO BONO OR PROBLEMO:
CAN A MORAL OBLIGATION
EFFECTIVELY BRIDGE THE
‘JUSTICE GAP?’

by JEssica RATNER

\ x [ elcome to the ‘justice gap!” Say ‘hello’ to a nation in which the number
of people who qualify for legal aid—with incomes at or below 125

percent of the federal poverty level—is nearing an all-time high.! Take a look
at the studies finding that 80 percent of the civil legal needs of low-income
people go unmet.> Open your eyes to a legal system bogged down by self-
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represented litigants who do not know how to navigate the courts or effectively
identify their rights.?

While the need for public interest attorneys for low-income individuals is crys-
tal-clear, the solution to eliminating the justice gap’ is not so obvious.

TAKING ACTION: MAKING PRO BONO MANDATORY

Judge Jonathan Lippman of the New York Court of Appeals took matters into
his own hands last May when he proposed a state rule requiring new attorneys
to complete at least 50 hours of qualifying pro bono service before applying for
admission to the New York State Bar.* According to Judge Lippman, one of
the major purposes behind the new rule is to help fill the ‘justice gap.” Judge
Lippman reasoned that if each of the approximately 10,000 lawyers who apply
to the New York State Bar every year were to contribute 50 hours of pro bono
work, the poor would receive about 500,000 hours of badly needed legal
services.®
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A CONFLICT OF INTEREST

Immediately after the New York rule was publicized, a fierce debate ensued
among lawyers regarding ‘mandatory pro bono.” Although the topic of
‘mandatory pro bono’ has been controversial for quite some time, Judge Lipp-
man’s announcement paved the way for a very public discussion.®

One major concern expressed about the New York pro bono requirement is
that it places an excessive burden on recent law graduates who are heavily in-
debt and having difficulties finding paying jobs.” Within a day of Judge Lipp-
man’s announcement, an editor for Above the Law wrote: “The first thing we
do, let’s kill indenture all the lawyers. Because forcing people who are already
on food stamps to work for free is clearly the best option for improving access

to pro bono legal services in New York.”'?

Another criticism of the New York requirement is that law students are not
qualified to take on pro bono cases since they lack relevant experience.'’ The
petitioner in Mallard, an attorney who was assigned by a judge to represent
indigent inmates in a complex case, raised a similar argument.'”> Mallard
claimed that he should be permitted to withdraw from the case on the basis
that he did not possess the necessary trial skills that would enable him to com-

petently handle the case.'?

Esther Lardent, President of the Pro Bono Institute, recognizes the danger of
forcing unwilling attorneys to engage in pro bono work.'* Although she gener-
ally supports pro bono requirements for law students, Lardent “worr[ies] about

poor people with lawyers who don’t want to be there.”'”

The advisory committee that formulated the final version of the rule addressed
many of these concerns.'® The new requirement, which applies to anyone ac-
cepted to the New York State Bar on or after January 1, 2015, takes a broad
approach to defining what qualifies as pro bono work.'” Although the 50
hours must be spent providing some type of public service, students have con-
siderable flexibility in pursing work that interests them.'® While students are
highly encouraged to fulfill the requirement by delivering legal services directly
to the poor, students can also accumulate hours spent doing pro bono work for
nonprofits, civil rights groups or any of the three branches of government."”
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Furthermore, students are afforded three full years to complete their 50 hours
of pro bono work.*® The rule specifies that students can start fulfilling the
requirement as soon as they begin law school and can continue to do so up
until they file an application for the New York State Bar.?! During the three-
month hiatus between taking the bar and receiving test results, future gradu-
ates are not yet licensed attorneys and have ample time to complete pro bono
hours.??

Finally, the rule takes into consideration concerns that law students lack quali-
fications and therefore requires pro bono hours to be completed under the
supervision of a practicing lawyer, judge or member of a law school faculty.”
According to Judge Lippman, “this idea that you have to be a lawyer with 25

years experience to provide a service doesn’t make any sense to me.”**

Many law schools across the country also have pro bono graduation require-

ments.>’

“The experiential component is a major benefit to students,” ex-
plains Victoria Ryan, coordinator of Valparaiso University Law’s Pro Bono
Program.”® “By working under the supervision of an attorney while they are
still in school, students continually hone their legal skills and gain practical
knowledge.”” When they eventually take on their first cases as new attorneys,

they are prepared to do so.”?®

A CoMMON GROUND

Although opponents and supporters of ‘mandatory pro bono’ may butt heads
on many issues, they seem to share a common concern—that pro bono is not
the answer to eliminating the ‘justice gap.”*’

The demand for legal representation for low-income individuals is currently
not being met.” In light of the recent recession, there has been a dramatic
increase in the number of people with foreclosure, debt collection and bank-
ruptcy cases who are unable to afford an attorney.?’ Furthermore, due to cuts
in federal funding for the Legal Services Corporation (LSC), LSC-funded pro-
grams eliminated 241 full-time attorney positions in 2011 and expect that
similar reductions will continue to be made.>” These organizations anticipate
that they will also need to restrict the types of cases that they accept.’” While
pro bono work is one important vehicle for supplying legal services to the
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poor, it cannot replace the enormous contributions that could be made by full-

time, federally funded programs.>*

BREAKING BOUNDARIES: THE LEGAL AID SYSTEM IN FRANCE

French lawyers have traditionally recognized a professional duty to provide le-
gal aid to indigent clients.”® The legal aid system in France, which is organized
by the French Bar, has two components: aide juridictionnelle and accés au
driot.>® Accés au driot, which is unpaid and completely voluntary, is intended

to provide all indigent clients with equal access to legal information.””

Aide juridictionnelle provides actual representation to those clients who fall be-
low a certain financial threshold.?® However, Aide juridictionnelle would not be
classified as ‘pro bono’ in the traditional American sense.>® Although the indi-
gent clients do receive full or partial legal services free of charge, the qualified
attorneys who provide these services are actually paid small sums by the state.*°
Payment under aide juridictionnelle, which varies depending on the procedure
that the attorney performs, is typically insignificant in comparison to what a

private attorney would receive for providing the same service.*!

Furthermore, under the system of aide juridictionnelle, the amount of legal aid
an applicant receives depends entirely on the applicant’s financial situation.*?
According to the 2012 eligibility criteria, applicants who earn _ 929 or less a
month are entitled to receive total legal aid.*> Applicants who earn between _
930 and _ 1,393 a month qualify for partial legal aid.** If an applicant is
eligible for partial aid, the percentage of aid that the state covers ranges from

85 percent to 15 percent depending on the applicant’s monthly income.*>

One downside of the French legal aid system is that restrictions on legal adver-
tising prevent lawyers and firms from targeting clients by offering pro bono
services.*® Therefore, lawyers in France who wish to do pro bono work must
offer their services through the French Bar’s aide juridictionnelle system, which
provides attorneys to all financially qualifying clients with civil, criminal, and
administrative cases.?”

12
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A CHALLENGE FOR AMERICA

Although there are fundamental differences between the way legal aid is deliv-
ered under the French and American systems, there are many similarities be-
tween the legal systems in both countries. Specific aspects of the French aide
juridictionnelle system offer guidance for how we can effectively address the
‘justice gap’ in the United States.

Similar to France, lawyers in the United States also have a professional respon-
sibility to provide legal services to those unable to pay according to the concept
of ‘pro bono publico.”*® The American Bar Association recommends that law-
yers fulfill this ethical obligation by contributing at least 50 hours of pro bono
legal services per year.*” Although ABA Model Rule 6.1 states that the majority
of pro bono hours should be rendered free of charge, lawyers are also en-
couraged to accept a substantially reduced fee in return for providing services
to people of modest means.”®

Because lawyers in the United States are not prohibited from advertising pro
bono services, it is not necessary for private attorneys to go through legal aid
organizations to represent clients who are unable to pay legal fees. In fact, the
LSC recognizes that contributions by private lawyers to decrease the overall
demand for legal services are an essential mechanism for narrowing the ‘justice

gap.’Sl

The lesson to be learned from the French system of aide juridictionnelle is that
making a living and providing legal representation to low-income individuals
are not mutually exclusive. As litigants and attorneys both face increasing fi-
nancial burdens,®* why isn’t it possible for them to help out each other?

Low-income individuals who can’t afford lawyers would greatly benefit from
receiving legal representation at a reduced fee.”® Judges frequently complain
that self-represented people typically don’t know what legal points to argue or
what motions to file.’* Seventy-five percent of lawyers believe that people who
represent themselves are more likely to lose their cases, according to the results
of an ABA survey.”® These opinions have evidentiary support, as studies indi-
cate that tenants facing eviction who receive full legal representation are two to
five times more likely to have favorable results than their unrepresented
counterparts.>®
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Likewise, more private attorneys would be able to represent needy clients if
they received some sort of compensation for their services. By taking reduced-
fee cases on a ‘pro bono’ basis, lawyers unable to find full-time employment
would gain meaningful experience while establishing themselves as practicing
attorneys.

While this type of an arrangement might initially seem inconsistent with our
traditional notions of ‘pro bono’ services, increasing access to legal representa-
tion is certainly ‘for the good of the people.” While even a modified ‘pro bono’
system is not the sole solution to eliminating the ‘justice gap,” it is certainly
one of many, and may be a way to help struggling attorneys as well.””
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